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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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AGRICULTURAL MARKETING AGREEMENT ACT 


In re: ANDERSEN DAIRY, INC. 
AMA Docket No. M 124-3. 
Decision and Order filed February 12, 1990. 


Milk received by retail stores from a producer-handler (exempt from regulation), "acquired for 
distribution" by Petitioner, must be accounted for to the pool. Corporate veil pierced. No 
justifiable reliance by Petitioner upon statements allegedly made by the then Market 
Administrator prior to the transactions in dispute. 


Gregory Cooper for Respondent. 

Michael J. Gentry, Portland, OR, for Petitioner. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)). Petitioner is 
a “handler” of milk subject to Order No. 124 (7 C.F.R. Part 1124), which 
regulates the handling of milk in the Oregon-Washington marketing area. 


On December 21, 1988, Administrative Law Judge Dorothea A. Baker 
(ALJ) filed an initial Decision and Order in which she held that the 
challenged actions by the Market Administrator are lawful, and she denied the 
relief requested by petitioner. 

On January 19, 1989, petitioner appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).” 


“See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, § 
2.35 (1981 and 1989 Cum. Supp.); Brooks, The Pricing of Milk Under Federal Marketing Orders, 
26 Geo. Wash. L. Rev. 181 (1958). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 459c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
with omissions indicated by dots and changes included in brackets. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 
Preliminary Statement 


This is a proceeding pursuant to section 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended, and supplemented (7 U.S.C. 
§ 608c(15)(A)), hereinafter sometimes referred to as the Act. It was 
instituted by a Petition filed on November 4, 1986, and an Amended Petition 
filed on February 20, 1987. Answers thereto were filed on December 22, 
1986, and March 24, 1987. 

This proceeding concerns producer-handler milk which was determined by 
the Market Administrator to be acquired for distribution by the Petitioner, a 
federally regulated handler under Federal Milk Marketing Order 124 (Milk 
in the Oregon-Washington Marketing Area, 7 C.F.R. Part 1124). This 
determination was reflected in billings to Petitioner dated October 2, 1986, 
and December 17, 1986. Petitioner has paid all billings and seeks a refund. 
The amount in dispute is $99,543.55. 

The parties are in agreement that there are two principal issues in this 
proceeding. The first is whether any, or, all the milk in dispute was properly 
attributable to the regulated handler. The second issue is whether there was 
any justifiable reliance by Petitioner on statements allegedly made by the then 
Market Administrator prior to the transactions in dispute. The Market 
Administrator who made the alleged statements preceded the Market 
Administrator who was the incumbent at the time of the oral hearing. 

On December 1, 1987, an oral hearing was held in Vancouver, 
Washington, before Administrative Law Judge Dorothea A. Baker. The 
Petitioner was represented by Michael J. Gentry, Esquire, of Tooze, Marshall, 
Shenker, Holloway & Duden, Attorneys at Law, 333 S.W. Taylor Street, 
Portland, Oregon 97204. The Respondent was represented by Gregory 
Cooper, Esquire, Office of the General Counsel, United States Department 
of Agriculture, Washington, D.C. 20250. In due course the parties filed briefs, 
the last brief having been filed June 7, 1988. 
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Findings of Fact 


1. Petitioner, Andersen Dairy, Inc., hereinafter sometimes referred to as 
Andersen Dairy, is a Washington corporation and is a fully regulated 
distributing plant under the Order with approximately 90 percent to 95 
percent Class I milk distribution. The dairy facility and three retail stores 
were acquired and owned by Ronald A. Andersen as an individual. He then 
formed Andersen Dairy, Inc., in approximately 1975, the sole purpose of 
which was to take over the dairy operations. 

2. Said Ronald A. Andersen subsequently incorporated Andy’s Food 
Basket, Inc., sometimes hereinafter referred to as Andy’s Food Basket, a 
separate Washington corporation, to take over and operate four retail 
convenience stores in the State of Washington, one of which is located on the 
premises of Andersen Dairy, Inc. Mr. Andersen later formed a separate 
Oregon corporation, AA Grocery Company, Inc., hereinafter sometimes 
referred to as AA Grocery, an Oregon corporation, to operate a retail surplus 
store in Oregon and which has operated several retail convenience stores in 
Oregon since its inception in July 1986. 

3. Andersen Dairy, Inc., Andy’s Food Basket, and AA Grocery are 100 
percent owned by Ronald A. Andersen. Until approximately July 1, 1986, the 
officers of Andersen Dairy, Inc., and Andy’s Food Basket were identical. 
Since approximately July 1986, the officers of Andy’s Food Basket and AA 
Grocery have been identical and have largely been persons employed in 
managerial positions by Andersen Dairy, Inc. 


bottled milk from Mallorie Dairies, Inc., for resale to consumers at its three 
retail stores not located on the Andersen Dairy, Inc.’s premises. From July 
1986, to March 1987, AA Grocery purchased bottled milk from Mallorie 
Dairies, Inc., for resale to consumers at its retail stores. During May, June, 
and July 1986, Andy’s Food Basket also purchased bottled milk from Mallorie 
Dairies, Inc., for resale to a jobber, Dairy Fresh Farms, Inc. (a/k/a Clark), 
hereinafter sometimes referred to as Dairy Fresh. Petitioner had no 
ownership or other interest in Mallorie Dairies, Inc., hereinafter sometimes 
referred to as Mallorie, which is a producer-handler exempt from regulation 
in accordance with the provisions of the Order, and the milk in question was 
not pooled under the Order. Andy’s Food Basket [made a profit] on those 
[re]sales. The Dairy Fresh Farms, Inc.’s, sales (1,358,868 pounds of milk) 
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constituted approximately 25 percent of the milk involved in this proceeding; 
the milk was delivered simply by exchanging trailers (reloading) at Andy’s 
Food Basket. Those sales continued for less than three months and were 
terminated before Market Administrat[or] Sheckarski called Mr. Bob Mallorie 
to express his concern over the arrangement. 


Administrator], which took place approximately one month before the plan [of 
selling milk from Mallorie to Andy’s Food Basket] was implemented, the 
representatives of Mallorie and of Andy’s Food Basket were under the 
impression that approval had been given to the arrangement whereby Andy’s 
Food Basket was going to buy milk from Mallorie at each of its three 
locations [not physically located on the premises of Andersen Dairy, Inc.], with 
Mallorie billing each entity separately. 

9. In mid-1986, a similar supply arrangement was made with AA Grocery 
which was organized under the corporate laws of the State of Oregon because 
of certain corporate differences in the laws between Washington and Oregon 
State laws. At that time, the representatives of Mallorie, Andersen Dairy, 
Inc., Andy’s Food Basket, and AA Grocery saw no need to meet again with 
the Market Administrator to discuss the proposed arrangement inasmuch as 
it was similar to the arrangement which existed with respect to Andy’s Food 
Basket. 

10. Although the Market Administrator’s office performed audits 
approximately every three months on Mallorie as a producer-handler and 
every two to six months on Andersen Dairy as a handler, the first objection 
was raised by the Market Administrator in late September 1986, either just 
before or at a September 30, 1986, meeting, involving representatives of 
Andy's Food Basket, Andersen Dairy, Mallorie, and the Market 
Administrator’s office. . . . 

11. After audits in the late summer of 1986 Market Administrator 
Sheckarski determined that the milk that went to Dairy Fresh during May, 
June and July 1986, had been “acquired for distribution" by Petitioner pursuant 
to 7 C.F.R. section 1124.46(a)(5)(iii) and issued a billing to Petitioner on 
October 2, 1986, which included that milk. Market Administrator Sheckarski 
retired in late September 1986, or early October 1986, and his successor, Mr. 
Jerry Colburn, was appointed Market Administrator on November 5, 1986. 
Subsequently, Market Administrator Colburn determined that the milk that 
went to Andy’s Food Basket’s and to AA Grocery’s retail stores for consumer 
sales, since April 1986, and July 1986, respectively, had been “acquired for 
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distribution" by Petitioner pursuant to the same provisions of the Order. 
Accordingly, Market Administrator Colburn issued a billing to Petitioner on 
December 17, 1986, which included that milk. Further obligations and 
payments for shipments of that milk through March 1987, were included in 
this proceeding by understanding of counsel and are detailed on Exhibit 8. 
All obligations regarding this milk have been paid by Petitioner. 


15. Prior to implementation of the challenged transactions, the then 
Market Administrator gave an interpretation validating the challenged 
transactions but such interpretation was apparently limited to the arrangement 
not being contrary to the Order provisions. The Petitioner relied upon such 
approval by the Market Administrator as indicating that the arrangements 
discussed would not trigger pool obligations. 

16. Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which, or, the purpose for 
which, it is used, and for the payment to all producers delivering milk to all 
handlers under a particular order of uniform minimum prices for all milk so 
delivered. In effect, a handler receives from the producer-settlement fund the 
amount by which the value of his milk at the class prices is less than the value 
at the blended price and pays into the producer-settlement fund the amount 
by which the value of his milk at the class prices exceeds the value at the 
blended price. 

17. This basic marketing order philosophy of economic equalization 
pertinent for all order producers, via, sharing in the Class I usage of the 
regulated handlers, was explained by the witness Colburn: 


"Q What effect does the two columns indicate to you with regard 
to -- what happens to the pool because of those sales? 


A Well, in the months in which the producer-handler supplied 
product to these outlets, that precludes the producers in the market 
from benefitting from those Class I sales, and therefore, it lowers the 
blend price that they receive." (Tr. 143). 


**e ke kK * 
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"Q So as a result of the movements of milk described in these four 
exhibits, Exhibits 3, 4, 5 and 6, what is the net effect of this scheme 
with regard to other producers and regulated handlers under the 
Order? 


A Well, to the extent that the producer-handler supplied the milk 
that otherwise had been supplied by producers, the producers lost the 
benefit of the Class I sales and would receive, in effect, a lower blend 
price. 


Q And with regard to other regulated handlers? 
A The other regulated handlers would be put at a competitive 
disadvantage, because you would be able to procure milk at something 


less than the Class I price where they accounted for their fluid milk 
sales at the Class I price." (Tr. 147). 


* ee * * 


"Q Now, with regard to this determination that the milk in question 
falls under Section 1124.46, I believe you said you’ve determined that 
it’s milk acquired by a handler? 

A Yes, by Andersen Dairy, Inc. 


Q What’s your basis for that? 


A That the same entity operates all the various corporations, and 
that even though they are legally separate corporations, to not combine 
them for purposes of this nature would subvert the intent of the Order 
and allow persons in that position to evade the provisions in the intent 
of the Order by acquiring milk at something other than the Class I 
price for fluid disposition. 


Q Now, a producer-handler can sell milk to a retail outlet that’s 
not connected with a regulated dairy, can it not? 


A Yes, it can. 
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Q And that regulated dairy -- that retail outlet doesn’t have to 
account to the pool for that milk, does it? 


A No. 


Q Why is that situation different than a regulated plant which, in 
effect, controls these retail outlets? 


A Well, I think it’s -- it’s because he’s also a fully regulated 
handler under the Order, and he has the ability to displace producer 
milk with the lower priced milk since he controls both the processing 
plant and the retail outlets. 


Q Whereas a retail outlet that’s not affiliated with a handler under 
the Order wouldn’t have that ability to displace producer milk? 


A That’s correct." (Tr. 151, 152). 


18. In the event there had not been common ownership, there would have 
been no pool obligation: 


"...Q You take the same facts, meaning you had this ABC 
Market which for years historically had been supplied by Andersen 
Dairy, the handler, had a contract with them. One day Mallorie comes 
in and offers a slightly better price, and ABC Market starts buying 
from Mallorie and no longer buys from the handler, which is the facts 
of this case except for the common ownership. I’m leaving out the 
common ownership. I’m saying ABC Market is not owned by 
Mr. Andersen. Under those facts, there wouldn’t be any consequences 
to Andersen Dairy, the handler, from the fact of Mallorie now 
supplying ABC Market, correct? 


A That is correct. 
Q There couldn’t possibly be -- 


A That is correct. 
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Q -- so the only thing different in that situation is the common 
stock ownership in this case. 


A That is correct." (Tr. 175, 176). 


19. Notwithstanding the facts set forth, supra, the Department has 
sufficient legal authority to justify the attribution to Petitioner of all of the 
milk in dispute, pursuant to section 1124.46(a)(5)(iii) of Federal Milk 
Marketing Order 124 (7 C.F.R. § 1124.46(a)(5)(iii)) which provides: 


After making the computations pursuant to § 1124.45, the market 
administrator shall determine each month the classification of producer 
milk for each handler as follows: 


(a) Skim milk shall be allocated in the following manner: ... 


(5) Subtract in the order specified below from the pounds of skim 
milk remaining in each class, in series beginning with Class III, the 
pounds of skim milk in each of the following: ... 


(iii) Fluid milk products received or acquired for distribution from 
a producer-handler as defined under this or any other Federal order; 


20. Accordingly, the Petitioner has not borne its burden of proof that the 
billing determinations by the Market Administrator were not in accordance 
with law. 


Conclusions 


The crucial issue involved in this proceeding is whether or not any or all 
of the milk in dispute may properly be attributed to the regulated handler, 
namely Andersen Dairy, Inc. The concern as to the amount of milk involved 
relates to an alternative position taken by the Government on brief. Neither 
the Petitioner nor the Respondent are in agreement as to what transpired 
during the conversations with Market Administrator Sheckarski who retired 
on or about October 1986, and at the time of the oral hearing had left the 
Federal service, had taken employment with a dairy industry organization in 
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the Midwestern South, and his present location was unknown to the 
Respondent and its employees. 

The Respondent maintains that Mr. Sheckarski never made the statements 
attributed to him by the Petitioner’s witnesses. There is credible evidence of 
record to reflect that the Petitioner’s witnesses were under the impression that 
Market Administrator Sheckarski had approved the plan presented to him. 
The alternative position presented by the Respondent is to the effect that even 
if Petitioner were to fully prevail on its reliance theory, such a defense would 
not be applicable to a substantial portion of the amount in dispute. It is 
uncontroverted that Petitioner never consulted the Market Administrator 
regarding the milk that went to Dairy Fresh and the milk that went to AA 
Grocery. Thus, the Respondent maintains that there can be no reliance with 
regard to these transactions. Mrs. Sinclair indicated ihat on September 30, 
1986, Market Administrator Sheckarski told her that he was looking into 
whether the milk in question should be attributed to Petitioner and that 
Market Administrator Colburn advised her definitely on December 10, 1986, 
that such milk would be attributed to Petitioner and a billing would be 
forthcoming. Therefore, Respondent contends that there was certainly no 
basis for any continued reliance with regard to the Andy’s Food Basket store 
milk after September 30, 1986, or, at least, December 10, 1986. The Dairy 
Fresh milk accounts for $25,502.49 of the amount in dispute. 

Because I find that all the milk in question was properly attributable to 
Petitioner, it is not necessary to pursue the Respondent’s alternate theory. 

The resolution of the attribution issue revolves around whether or not the 
Secretary of Agriculture has legal authority to pierce the corporate veil. The 
Respondent on brief has taken, among other positions, that "piercing the 
corporate veil" need not necessarily be utilized, and thus subject to scrutiny as 
to the validity thereof under State law (Washington and Oregon) but, rather, 
the Respondent may proceed to determine whether there was a “single 
operation" or whether "an entire operation of a handler may be regarded as 
an entity." This utilization of terminology other than piercing the corporate 
veil is simply a shadow without substance. If the corporations involved in this 
proceeding are regarded as separate distinct entities, and not subject to being 
pierced, or regarded as a single entity, then, there is no doubt that the 
Petitioner herein would prevail. If no basis exists for piercing the corporate 
veils or disregarding legal corporate entities, then there may not be any 
attribution to Andersen Dairy, Inc., for receipts of milk by the other corporate 
entities. 
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The Petitioner has correctly analyzed the Government’s position herein, 
namely, that all corporate entities should be disregarded and that Andersen 
Dairy, Inc., should be deemed to have "received or acquired for distribution" 
all fluid milk in issue. Moreover, it is suggested by the Petitioner on brief that 
a reading of the Government’s brief would suggest that corporate veils are 
routinely pierced, or separate corporate entities routinely disregarded in 
applying the provisions of any milk Order. Although the Petitioner carefully 
reviews the authorities relied upon by the Government with the suggestion 
that this should not be the case herein and that entities are disregarded and 
corporate veils are pierced only when conduct prohibited by the Order is 
involved, nevertheless, the Petitioner’s initial impression that the Department 
routinely pierces corporate veils under certain circumstances is not necessarily 
misplaced. 

In the following instances, the Judicial Officer has indicated either that he 
is piercing the corporate veil or considering the entities as a single operation. 
These cases are under other Acts, not involved in this proceeding. However, 
they do reflect the reasoning of the Judicial Officer: Jn re: White [, 47 Agric. 
Dec. 229, aff'd per curiam, 865 F.2d 262 (6th Cir. 1988) (unpublished; text in 
WESTLAW)]; - In re: Johnson-Hallifax, Inc. - February 22, 1988; AWA 
Docket No. 295 - In re: Post - March 15, 1988; P&S Docket No. 6458 - In re: 
Rotches Pork Packers, Inc. - April 13, 1987; In re: Perfect Potato Packers, Inc. - 

45 Agric. Dec. 338 (1986); and Jn re: Central Coastal Meats, 288 F.2d 608 (3d 
Cir. 1961), cert. denied, 372 U.S. 965 (1963). 

Among the more recent decisions of the Judicial Officer where he had 
occasion to comment upon the propriety of piercing the corporate veil is that 
of: In re: Western States Cattle Company, et al., [47 Agric.Dec. __ (June 23, 
1988), rev’d on other grounds, 880 F.2d 88 (8th Cir. 1989)]. The following 
statements made by the Judicial Officer in that case had to do with the 
Packers and Stockyards Act: (However, there is no reason to believe that 
they would not be applicable in this situation.) The Judicial Officer explained 
that for regulatory purposes, the Department routinely pierces the corporate 
veil to hold a litigant liable for the actions of wholly-owned subsidiaries. He 
stated, in part: 


. .. The use of nominal companies to mask wrongdoing is not 
allowed by the Department, and the corporate veil is routinely pierced 
to expose respondents to liability for their wholly-owned companies’ 
wrongdoing. When the individual respondents own 100% of the stock 
of the respondent company and are responsible for the day-to-day 





ANDERSEN DAIRY, INC. 
49 Agric. Dec. 1 


operation, management, and control of the practices and activities of 
the company, the corporate veil is routinely pierced to impose a 
sanction on the responsible individual respondent. This statement of 
law and practice was recently set forth in In re: White, 47 Agric. Dec. 
[229, 311 (1988), affd per curiam, 865 F.2d 262 (6th Cir. 1988) 
(unpublished; text in WESTLAW): 


It is well settled that the burden of proof in a section 8c(15)(A) review 
proceeding rests with the Petitioner. Petitioner in this proceeding has the 
burden of proving that the obligations imposed upon it were “not in 
accordance with law." Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 316-317 (3d 
Cir. 1968), cert. denied, 394 U.S. 929; Boonville Farms Cooperative, Inc. v. 
Freeman, 358 F.2d 681, 682 (2d Cir. 1966); Windham Creamery, Inc. v. 
Freeman, 230 F. Supp. 632, 635-636 (D.N.J. 1964), aff'd, 350 F.2d 978 (3d Cir. 
1965), cert. denied, 382 U.S. 979; Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 
209, 217 (E.D. Mo. 1945), aff'd, 157 F.2d 87 (8th Cir. 1946), cert. denied, 329 
U.S. 788; Wawa Dairy Farms v. Wickard, 56 F. Supp. 67, 70 (E.D. Pa. 1944), 
aff'd, 149 F.2d 860, 863 (3d Cir. 1945); In re: Clyde Lisonbee, 31 Agric. Dec. 
952, 961 (1972); In re: Fitchett Brothers, Inc., 31 Agric. Dec. 1552, 1571 (1972). 

The Petitioner in an 8c(15)(A) review proceeding is not permitted to rely 
on evidence not previously presented to the Market Administrator. See Jn re: 
Andrew W. Leonberg, 32 Agric. Dec. 763, 791-798 (1973), and cases cited 
therein. 

The applicable regulation under Federal Milk Marketing Order 124 is 
contained in section 1124.46(a)(5)(iii) (7 C.F.R. § 1124.46(a)(5)(iii)). That 
section provides: 


After making the computations pursuant to § 1124.45, the market 
administrator shall determine each month the classification of producer 


milk for each handler as follows: 


(a) Skim milk shall be allocated in the following manner: .. . 


(5) Subtract in the order specified below from the pounds of 
skim milk remaining in each class, in series beginning with Class 
III, the pounds of skim milk in each of the following: . 
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(iii) Fluid milk products received or acquired for distribution 
from a producer-handler as defined under this or any other 
Federal order; .... 


After such classification, the milk acquired for distribution by a regulated 
distributing plant automatically results in certain pool obligations and 
administrative calculations pursuant to 7 C.F.R. §§ 1124.70 and 1124.87(b). 
In the instant case, the Market Administrator so considered all of the milk 
acquired from Mallorie and reached a total billing regarding this milk of 
$99,543.55. 

Under Marketing Order 124, a producer-handler* generally must use only 
the production from dairy animals which he owns, cares for, and manages, 
must have his own route distribution in the marketing area and must be at his 
own personal risk from the operation of his processing and distribution 
business (7 C.F.R. § 1124.12). Further, any milk acquired by a regulated plant 
from a producer-handler is other source milk (7 C.F.R. §§ 1124.13 and 
1124.14) and is subtracted for classification first at Class III (7 C.F.R. § 
1124.46(a)(5)/(iii)). 

The Petitioner herein challenges neither the statutory authority, nor the 
rulemaking record, with respect to the applicable Order provisions. Likewise, 
the Petitioner does not dispute the actual calculations done in this case, the 
volume of milk used in those calculations, and the correctness of the 
$99,543.55 figure. 

The regulation and the Act are so interpreted to achieve a fair division of 
the more profitable fluid milk market among all producers. This statutory 
objective was clearly recognized in Yasgur Farms, Inc., 33 Agric. Dec. 389 
(1974), where the corporate veil was pierced under circumstances similar to 
those presented herein. In doing so, it was stated: 


To “carry out statutory objectives, it is frequently necessary to seek 
out and give weight to the identity and characteristics of the controlling 
officers and stockholders of a corporation." Mansfield Journal Co. v. 
Federal Commun. Com’n., 180 F.2d 28, 37 (CA. D.C.). In 
“determining liability to conform to a statutory standard of conduct, 
courts are practical and deal with realities; they ‘look through form to 


“Mallorie Dairy is a producer-handler and its status is not involved in this proceeding. 
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substance and examine the entire transaction’; they ‘pierce the 
corporate veil’ to determine where the moving force actually lies. 
Corporate entity is disregarded where not to do so will defeat public 
convenience * * *.". Great Northern Co-op. Ass’n v. Bowles, 146 F.2d 
269, 271 (Emerg. C.A.). 


In the present case, it is not necessary that the corporate 
relationship is such that the petitioner and the other dairies would be 
regarded as one for all purposes. Even though separate corporate 
entities may be retained for many purposes, the corporate entities will 
be merged “when to retain them would circumvent the plain and 
unambiguous intent of a * * * Congressional enactment." Ohio Tank 
Car Co. v. Keith Ry. Equipment Co., 148 F.2d 4, 6 (C.A. 7), certiorari 
denied, 326 U.S. 730. See, also, Comm Products Refining Company v. 
Benson, supra, 232 F.2d 554, 565 (C.A. 2). 


Further justifying scrutiny of the "combined activities of the therein 
petitioner," the Yasgur case stated: 


In Bruhn’s Freezer Meats v. United States Department of Agriculture, 
438 F.2d 1332, 1343 (C.A. 8, 1971), the Court held: 


The law is well settled that the "corporate entity may be 
disregarded when the failure to do so would enable the 
corporate device to be used to circumvent a statute." Schenley 
Distillers Corp. v. United States, 326 U.S. 432, 437, 66 S. Ct. 
247, 90 L. Ed. 181 (1945); United States v. Lehigh Valley R. R.., 
220 U.S. 257, 259, 31 S. Ct. 387, 55 L. Ed. 458 (1911); 
Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th Cir. 1965), 
Joseph A. Kaplan & Sons, Inc. v. F. T. C., 121 U.S. App. D.C. 
1, 347 F.2d 785, 787 n. 4 (1965). See also 1 W. Fletcher, 
Cyclopedia of the Law of Private Corporations § 45 (1963). 


To the same effect is the holding in Sebastopol Meat Company v. 
Secretary of Agriculture, 440 F.2d 983 (C.A. 9, 1971). See, also, In re 
Louis Romoff, 31 Agriculture Decisions 158, 193-196 (1972); In re 
Central Coast Meats, 33 [Agric. Dec. 117 (1974), rev’d on other grounds, 
541 F.2d 1325 (9th Cir. 1976) (2-1 decision)]. 





AGRICULTURAL MARKETING AGREEMENT ACT 


In Com Products Refining Company v. Benson, 232 F.2d 554, 565 
(C.A. 2), the Court similarly pierced the corporate veil to prevent 
circumvention of a Federal regulatory program. The Court held (232 
F.2d at 565): 


The existence of a separate corporate entity should not be 
permitted to frustrate the purpose of a federal regulatory 
statute--"corporate entity may be disregarded when failure to do 
so would enable the corporate device to be used to circumvent 
a statute." Alabama Power Co. v. McNinch, 1937, 68 App. D.C. 
132, 94 F.2d 601, 618. See, also, Electric Bond & Share Co. v. 
S. E. C., 1938, 303 U.S. 419, 440, 58 S. Ct. 678, 82 L. Ed. 936; 
Dickey v. N. L. R. B., 6 Cir., 1954, 217 F.2d 652, 653; United 
States v. Aycock-Lindsey Corp., 5 Cir., 1951, 187 F.2d 117, 118- 
119, 


Merely because the corporate entities are disregarded for 
one specific purpose does not require that they be disregarded 
for other or all purposes, but to fail to disregard them under the 
circumstances presented here would fail to give effect to the 
provisions of the * * * Act. See Ohio Tank Car Co. v. Keith 
Ry. Equipment Co., 7 Cir., 1945, 148 F.2d 4, 6, certiorari denied 
326 U.S. 730, 66 S. Ct. 38, 90 L. Ed. 434. 


It is well settled that the “corporate entity may be disregarded when 
failure to do so would enable the corporate device to be used to 
circumvent a statute." [Alabama Power Co. v. McNinch, 94 F.2d 601, 
618 (C.A. D.C.). See, also, Electric Bond Co. v. Comm’n., 303 US. 
419, 440; United States v. Lehigh Valley R. R. Co., 254 U.S. 255, 
258-271; Dickey v. National Labor Relations Board, 217 F.2d 652, 653 
(C.A. 6); United States v. Aycock-Lindsey Corp., 187 F.2d 117, 118-119 
(C.A. 5); Mansfield Journal Co. v. Federal Commun. Com’n., 180 F.2d 
28, 37 (CA. D.C.); Atlantic Meat Co. v. Reconstruction Finance Corp., 
155 F.2d 533, 533-535 (Emerg. C.A.), certiorari denied, 329 U.S. 737; 
Ohio Tank Car Co. v. Keith Ry. Equipment Co., 148 F.2d 4, 6-8 (CA. 
7), certiorari denied, 326 U.S. 730; Great Northern Co-op. Ass’n. v. 
Bowles, 146 F.2d 269, 271-273 (Emerg. C.A.); Nettles v. Rhett, 94 F.2d 
42, 46-48 (C.A. 4); Metropolitan Holding Co. v. Snyder, 79 F.2d 263, 
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266-267 (C.A. 8); Munson S. S. Line v. Commissioner of Internal 
Revenue, 77 F.2d 849, 850-851 (C.A. 2).] 


Thus, the ultimate purpose to be effectuated is "a fair division of the more 
profitable fluid milk market among all producers." The interpretation of the 
Order provisions is directed toward this result. 

For the most part the courts have upheld this equalization theory relating 
to Milk Marketing Orders, probably because of the legislative intent of 
eliminating the disorganizing effects which had theretofore existed prior to the 
enactment of the Act, as a consequence of cutthroat competition among 
producers striving for the fluid milk market. United States v. Rock Royal 
Cooperative, Inc., 307 U.S. 533 (1939). 

The Respondent recites on brief what it describes as a “wide variety of 
schemes and legal argument" tried by handlers to use producer-handler milk 
for Class I distribution without accounting for such milk. In those instances, 
the courts have found such arrangements wanting because they were contrary 
to the intent of the legislative plan and frustrated the purposes of the Act. 
In re: Associated Milk Producers, Inc., 33 Agric. Dec. 976 (1974); United States 
v. Corinth Creamery, Inc., 21 F. Supp. 265 (D. Vt. 1937); and Elm Spring Farm, 
Inc. v. United States, 127 F.2d 920 (1st Cir. 1942). 

The Department’s position with respect to the obligation of the 
Administrative Law Judges to follow the Judicial Officer’s rulings has recently 
been set forth in the case of In re: Moore Marketing International, Inc., PACA 
Docket No. 2-7088 (Sept. 8, 1988), where, among other things, the Judicial 
Officer stated: 


. Furthermore, even aside from our rules of practice, once the 
Judicial Officer has decided a matter, an ALJ has no authority to 
reverse the Judicial Officer’s decision in view of the subordinate role 
of the ALJs to the Judicial Officer. See In re Esposito, 38 Agric. Dec. 
613, 663-65 (1979). ... 


The Judicial Officer then went on to restate the above quoted position and to 
reiterate that an Administrative Law Judge had no authority to review and 
reverse the Judicial Officer’s ruling. Thus, to the extent the Judicial Officer 
has "ruled" on his ability to pierce the corporate veil or to regard several legal 
entities as one operation such ruling is binding. This was recently recognized 
in River[bend] Farms, Inc., a California Corporation, Docket No. 88-AMA 
F&V 910-10, (Nov. 2, 1988), where it was set forth: 
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Petitioner has urged that the Judicial Officer’s decision need not be 
followed because it is presently on appeal. The short answer to that 
contention is that the Judicial Officer speaks for the Secretary and until 
he is reversed, his holdings control every petition seeking relief from 
the Secretary under section (15)(A) of the Agricultural Marketing 
Agreement Act (7 U.S.C. 608c(15)(A);.... 


In further support of its position, the Respondent relies upon the theory 
that the language of the Order provision is clear on its face in requiring the 
attribution to a regulated plant of the milk involved. 

Alternatively, the Respondent invokes the stated intent of the subject 
Order provision as being supported by the decision of the Secretary of 
Agriculture in promulgating Federal Milk Marketing Order 124 (1969) (34 
Fed. Reg. 17684-17715, October 31, 1969), officially noticed in this proceeding 
at Tr. 153. As correctly described by the Respondent, that decision 
commented at some length on an exception filed regarding a then proposed 
provision contained in the recommended decision whereby a producer-handler 
could exchange packaged milk with a pool plant and not lose his exempt status 
if his receipts from the pool plant did not exceed the quantity transferred to 
the pool plant. Under such provision of the recommended decision, the 
receipts would be subtracted from the Class I utilization of the pool handler 
in an amount equal to the transfer to the producer-handler. That provision 
of the recommended decision was deleted and the allocation provisions were 
revised to provide that milk acquired from a producer-handler for distribution 
should be subtracted from Class III of the pool handler’s utilization even if 
not received at the handler’s plant. (34 Fed. Reg. at 17693). The reasoning 
for such deletion is also contained in the afore-referenced Federal Register 
wherein it is set forth that to permit a producer-handler to dispose of 
unlimited quantities of milk to a pool handler for Class I use would make it 
possible for the producer-handler to use his surplus milk to displace the Class 
I sales of producers who are the regular source of supply for the market, and, 
at the same time, it would have permitted the handler to purchase Class I 
milk at whatever price the producer-handler was willing to accept. The 
Secretary recognized this could result in giving such handler a competitive 
advantage over other handlers. Thus, the promulgation record herein 
supports the Respondent’s position. 

The Respondent argues that it is obvious that Petitioner was replacing its 
regulated milk with cheaper producer-handler milk through the device of retail 
stores. In this connection, Respondent makes the allegation that the milk 
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moving from Mallorie to Andy's Food Basket to Dairy Fresh all had the 
Andersen Dairy, Inc.’s labels so that the ultimate customers would believe it 
was the same Andersen Dairy, Inc., milk that they were accustomed to 
purchasing [(Tr. 95-97, 120)].... Also, it is noted that Mallorie made no 
attempt to sell directly to Dairy Fresh so as to have avoided the middleman 
profit since Dairy Fresh was a regular account of Petitioner and Petitioner, 
through its corporations, was helping out Mallorie by directing its retail stores 
to buy milk from Mallorie for their in-store sales. 

In support of its argument that all three entities were actually operated in 
a manner to evade the purposes of the Act and the Marketing Order, the 
Respondent sets forth certain examples, among which are the following. What 
Respondent describes as the "most blatant example" of this relates to the 
aforesaid milk purchased from Mallorie by Andy’s Food Basket and resold to 
Dairy Fresh (a/k/a Clark) during May, June, and July 1986. This included 
1,358,868 pounds of milk and accounted for order obligations of $25,502.49, 
over 25 percent of the amount in dispute. The milk in question was bottled 
milk brought by a Mallorie truck to Andy’s Food Basket where it was, at 
most, reloaded on a Dairy Fresh truck. It was a deal, described by 
Respondent, as having been hatched at the regulated handler by Ronald 
A. Andersen and Bob Mallorie. It is described as having benefitted everyone 
except for the Order producers the Act was designed to protect. Dairy Fresh 
was a regular account of the regulated handler. The price the regulated 
handler had to charge Dairy Fresh for a gallon of milk during this period was 
$1.51 per gallon. This was milk that was pooled and classified for the benefit 
of all Order producers. During these three months, the Respondent maintains 
that Andersen Dairy, Inc., was able to replace a portion of this milk with the 
milk from Mallorie. This replacement milk was sold [to Dairy Fresh] for 
approximately $1.38 per gallon. For this milk, Andersen Dairy, Inc., paid 
Mallorie approximately $1.25 per gallon. Thus, Dairy Fresh benefitted by 
getting a portion of its milk for 13 cents less per gallon ($1.51 minus $1.38 
equals 13 cents). . . . [The 13-cent figure may be slightly exaggerated because 
Dairy Fresh got discounts or rebates on normal Andersen Dairy, Inc., milk, 
but any such discounts or rebates were de minimis and would only 
insubstantially diminish the 13-cent advantage (see, e.g., Tr. 147, 179, 200-02).} 
Thus, Respondent argues, the Petitioner is said to have benefitted in two ways. 
First, Andersen Dairy, Inc., kept the regular customer, Dairy Fresh, satisfied 
with its special deal. Secondly, Andersen Dairy, Inc., had no expense with 
regard to this milk and received approximately 13 cents per gallon for doing 
nothing. Mallorie benefitted in that they had no other Class I outlets for this 
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milk and would otherwise have had to sell the surplus to regulated handlers 
which would be accounting for this as other source milk and, thus, be paying 
Mallorie considerably less. The last column of Exhibit 7 indicates that the 
amount of bulk milk to be disposed of by Mallorie at this lower price fell 
considerably as the result of the Dairy Fresh deal. Furthermore, the fourth 
column of Exhibit 7 indicates that there was a considerable amount of low 
price bulk milk Mallorie had to sell to the regulated handler in the next few 
months after the Dairy Fresh deal concluded. 

Thus, the producers under Federal Milk Marketing Order 124 lost the 
benefit of the Class I sales from the regulated handler that were displaced by 
the producer-handler milk that the regulated handler directed to its regular 
customer, Dairy Fresh, through the Andy’s Food Basket entity. This, in effect, 
lowered the blend price to producers. It is contended by Respondent that the 
other Order No. 124 handlers also lost in that they were deprived of being 
able to compete with the Petitioner. The Petitioner had the 13 cents surplus 
profit on a portion of its milk supply that it could easily use to offer price 
reductions to any potential customers of the other competing Order handlers. 

The Petitioner puts a different interpretation upon some of these facts. It 
points out that in early 1986 Andy’s Food Basket became interested in 
purchasing from Mallorie, an unrelated and separately owned operation, 
because Mallorie could offer a lower price than the milk Andy’s Food Basket 
had been obtaining from Andersen Dairy, Inc. Andersen Dairy, Inc., had 
never given any price concession for special deals to Andy’s Food Basket, 
except for the normal discounts and rebates afforded by Andersen Dairy, Inc., 
to any customer. The Petitioner contends and, the facts so indicate, that the 
desire of Andy’s Food Basket to acquire milk from Mallorie was motivated 
solely by price considerations. Neither Ronald A. Andersen nor any of his 
corporations owned any interest in Mallorie. 


By mid-1986, Andy’s Food Basket wanted to start Oregon operations but 
because of differences in Washington and Oregon State laws, a determination 
was made to create a separate Oregon corporation, AA Grocery, to operate 
a thrift or salvage store. The AA Grocery corporation had acquired no milk 
from any source prior to start up, and, upon start up, in mid-July 1986, AA 
Grocery began acquiring 100 percent of its fluid milk needs from Mallorie 
because of price considerations. This arrangement continued until March 30, 
1987. The representatives from Mallorie, Andersen Dairy, Inc., Andy’s Food 
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Basket and AA Grocery felt no need to meet again with the Market 
Administrator to discuss the proposed arrangement with respect to AA 
Grocery inasmuch as the arrangement was functionally identical to the 
arrangement proposed . . . with respect to Andy’s Food Basket. 

As set forth more fully in the Findings of Fact, supra, the record as a 
whole indicates that the three corporations herein each was formed for 
independent, valid, business reasons well before the present issue arose. This 
is not substantially disputed. All corporations were run separately with 
separate tax returns and Andersen Dairy, Inc., gave no price concessions or 
special arrangements to the other two corporations. AA Grocery and Andy’s 
Food Basket each started to purchase milk from Mallorie because of price 
considerations. There also is sufficient evidence of record in other regards to 
indicate that all three companies were not entirely the alter ego of Ronald A. 
Andersen and that both AA Grocery and Andy’s Food Basket on occasions 
made decisions contrary to the wishes of the sole shareholder, Ronald A. 
Andersen. 


... The Petitioner is not charged with violating any law. There is nothing 
wrong with Petitioner’s operations. The regulatory program requires the 
consideration of the common ownership and management of the various 
relevant corporations. 

It is a settled doctrine that the interpretation of an Order by a Market 
Administrator is entitled to great weight. Queensboro Farms Products v. 
Wickard, 137 F.2d 969, 980 (2d Cir. 1943); Lawson Milk Company v. Freeman, 
358 F.2d 647, 650 (6th Cir.); Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd 
Wood Const. Co., Inc., 446 F.2d 261, 265 (Sth Cir.). See, also, Udall v. 
Tallman, 380 US. 1, 16, 17; Bowles v. Seminole Rock Co., 325 U.S. 410, 413, 
414; Federal Comm’n v. Broadcasting Company, 309 U.S. 134, 143 n. 6; 
Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 325; United Truck Lines 
v. Interstate Commerce Commission, 189 F.2d 816, 817 (9th Cir.), cert. denied, 
342 U.S. 830; L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 169 F.2d 60, 60, 
61 (1st Cir.), cert. denied, 335 U.S. 885; Armstrong Co. v. Walling, 161 F.2d 
515, 517 (1st Cir.); Superior Packing Co. v. Porter, 156 F.2d 193, 195 (8th Cir.), 
cert. denied, 329 U.S. 788; Bowles v. Mannie & Co., 155 F.2d 129, 133 (7th 
Cir.), cert. denied, 329 U.S. 736; Bowles v. Cudahy Packing Company, 154 F.2d 
891, 892 (3d Cir.); In re Weissglass Dairy Corporation, 32 Agric. Dec. 1004, 
1055 (1973).... 
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Also, it is settled that a handler relies on erroneous advice by the Market 
Administrator’s office at his peril. Queensboro Farms Products v. Wickard, 
supra; Dairymen’s League Cooperative Ass’n v. Brannan, 173 F.2d 57, 65, 66 
(2d Cir. 1949), cert. denied, 338 U.S. 825; In re: Leslie E. Donley, d/b/a 
Hillside Dairy, 22 Agric. Dec. 449 (1963); In re: Maquoketa Valley Co-op. 
Creamery, 27 Agric. Dec. 179, 196 (1968). See, also, Federal Crop Ins. Corp. 
v. Merrill, 332 U.S. 380, 382, 386 (1947); United States v. Stewart, 311 U.S. 60, 
70 (1940). But there is no persuasive evidence in this case that the Petitioner 
should have relied on advice from the Market Administrator that it would not 
be subject to pool obligations, although that may have been the impression 
which was forthcoming from the meetings with Market Administrator 
Sheckarski. The evidence is not persuasive as to the specific facts presented 
to Market Administrator Sheckarski and what his precise advice and opinion 
were except for the fact that what Petitioner proposed did not legally violate 
the Order provisions. In any event, the Order provisions, as interpreted by 
the Department, are dispositive of this matter. 

Although we agree with the Petitioner that it has demonstrated some 
distinctions between its situation and those cases relied upon by the 
Department, nevertheless, in view of the position and rulings of the Judicial 
Officer I believe it is necessary to rule that in the subject case, the Market 
Administrator was justified in disregarding the three entities in attributing the 
milk to Petitioner and computing the Order obligations. The Order provisions 
and the rulemaking record indicate that milk [ac]quired for distribution by a 
regulated handler, at any location, is subject to attribution for classification. 
Furthermore, under relevant statutory interpretations made by the 
Department, separate business entities are to be disregarded automatically for 
milk Order purposes when there is common ownership and interlocking 
management. All of the entities in this proceeding were fully owned by the 
same interest and had interlocking or identical officers and key management 
officials. 

Whether reliance was properly placed by the Petitioner on advice received 
from the then Market Administrator is difficult to determine. Certainly, 
Petitioner relied upon the Market Administrator’s advice, but it has not been 
shown that the Market Administrator foreclosed pool obligations. A Market 
Administrator is charged with the responsibility of interpreting the provisions 
of an Order as applied to specific facts and his interpretation is entitled to 
great weight. Indeed, it is given substantial weight by the Judicial Officer. 
The evidence shows that the then Market Administrator Sheckarski was 
approached in his official capacity for an official pronouncement prior to the 
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Petitioner’s plan being implemented. At the time of the oral hearing 
Mr. Sheckarski’s whereabouts were unknown and he was not a witness at the 
proceeding. The Petitioner maintains that Andy’s Food Basket transaction 
was approved by the then Mr. Sheckarski and that there was no reason to 
seek his approval for the AA Grocery arrangement, inasmuch as it was 
identical to the Andy’s Food Basket arrangement. Several of Petitioner’s 
witnesses testified to the existence of conversations with the Market 
Administrator at which time there was submitted to him for consideration the 
plan for the Andy’s Food Basket transaction. It is clear from their testimony 
that these witnesses came away with the impression that the Market 
Administrator had approved of the transaction. This included Mr. Mallorie. 
It strains the bounds of reasoning to infer that Mr. Sheckarski disapproved of 
the transaction and that the Petitioner then went out and implemented a plan 
which had been disapproved. Just what facts were presented to 
Mr. Sheckarski and what he said that led the conferees to believe that 
approval had been given may never be known. However, the evidence is clear 
that the Petitioner’s officers and employees and Mr. Mallorie did come away 
from the conferences with the Market Administrator believing that what they 
had proposed was legal and that there was nothing wrong in the proposed 
transaction (except for the Battleground location which was never 
implemented). 

Respondent objected to the receipt of evidence relating to the discussions 
had with the Market Administrator. The Respondent takes the position that 
none of the testimony of evidence should have been admitted, and since it 
was, for reasons set forth at the oral hearing, such evidence indicates that 
Mr. Sheckarski offered no assurances regarding the pool accountability of 
Petitioner as affected by milk sold by Mallorie to the three Andy’s Food 
Basket stores not located in the Petitioner’s regulated plant. Respondent 
would infer that: "At most, Mr. Sheckarski stated that such sales were legal 
and would not affect Mallorie’s producer-handler exemption." 

An inference can be drawn from the record evidence that Mr. Sheckarski 
became aware that the Petitioner and Mr. Mallorie were under the impression 
that he had made an earlier determination or commitment that their method 
of operation had been given approval. This is not unreasonable in view of the 
testimony relating to the fact that at a later meeting (after Market 
Administrator Sheckarski had been to Washington and discussed the matter) 
Mr. Sheckarski stated that he regretted if there had been a misunderstanding 
of his views expressed at the spring meetings. It is indeed unfortunate that 
Mr. Sheckarski or the other participants to the conferences did not make 
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written memoranda of what facts were presented to the Market Administrator 
and what situation was approved. When Mr. Sheckarski’s successor assumed 
office he . . . prepared billings to the Petitioner. 

Although the evidence is not convincing with respect to what occurred at 
the conferences with the Market Administrator, we can make no finding that 
Mr. Sheckarski offered assurances regarding the pool accountability of 
Petitioner as affected by milk sold by Mallorie to the three Andy’s Food 
Basket stores not located in the Petitioner’s regulated plant. It should be 
noted that there was nothing illegal about the purchase/sale arrangements 
entered into by these corporations nor were they in contravention of the 
Order provisions. The question is one of accountability to the pool. The 
evidence of record is not that convincing to conclude that the conferees had 
sufficient justification for their reliance upon their impression of what 
occurred at these conferences. 

To the Petitioner this indeed will be a harsh decision, but, in view of the 
position taken by the Department, and the cases set forth above, I do not 
believe that another result can be forthcoming. .. . 

Through the pooling provisions of a Marketing Order the Market 
Administrators have the responsibility and the authority to assure a fair 
division of the more profitable fluid milk market among all producers. As 
noted in the cases, supra, this objective for equalization has been approved by 
the Courts. 

I therefore conclude that the Petition and the Amended Petition herein 
should be dismissed. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Petitioner on appeal merely reargues the matters that were presented to 
the ALJ and correctly decided by the ALJ. Accordingly, it would serve no 
useful purpose for me to rehash those issues. However, in the event that a 
reviewing court should disagree with the position of the ALJ set forth above, 
which I have adopted, it would be relevant to set forth my views as to the 
matters which I have omitted or changed in the ALJ’s initial decision. In this 
respect, I am in full agreement with the views set forth in the Response to 
Petitioner’s Appeal filed February 13, 1989, and I am attaching that document 
as an appendix to this decision, which should be regarded as incorporated by 
reference herein in the event a reviewing court disagrees with the views of the 
ALJ and myself on the matters set forth above. Since this further argument 
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is really not necessary, in my view, the appendix will not be printed in 
Agriculture Decisions. 
For the foregoing reasons, the following order should be issued. 


Order 
The petition and the amended petition are dismissed. 
APPENDIX 


Response to Petitioner’s Appeal filed February 13, 1989. 
[Not to be published herein.-Editor.]} 


In re: FARM FRESH, INC. 
AMA Docket No. M 106-2. 
Decision and Order filed April 12, 1990. 


Rulemaking - Substantial evidence. 


The Judicial Officer reversed the initial decision filed by Administrative Law Judge Paul Kane 
(ALJ) which held that the Secretary’s Notice of Hearing as to a challenged amendment was 
insufficient, and that the rulemaking decision was not supported by substantial evidence. The 
ALJ awarded monetary relief, without interest, based on 18¢ per hundredweight multiplied by 
the amount of milk received by petitioner at its new plant in Lincoln County, Oklahoma. 
Petitioner, a "handler" of milk subject to Order No. 106, Milk in Southwest Plains Marketing 
Area, instituted this action to challenge an amendment to the Order which moved Lincoln 
County, Oklahoma, from Zone III (which had a negative 18-cent location adjustment) to Zone 
I, which had no location adjustment. Petitioner’s plant was originally located in Ponca City, 
Oklahoma, which was in Zone III, but petitioner started building a replacement plant in Lincoln 
County before the amendment process and completed the plant after the amendment process. 
The Judicial Officer held that the Notice of Hearing expressly stated that evidence would be 
received as to whether Lincoln County should be moved to Zone I, and, further, that an ALJ has 
no authority to raise sua sponte an issue as to the validity of the Notice of Hearing not raised 
by the petitioner. The Judicial Officer also held that the Secretary’s decision to move Lincoln 
County to Zone I was rational and supported by substantial evidence at the rulemaking hearing. 
The applicable principles are set forth at length in Jn re Borden, Inc., 46 Agric. Dec. 1315 (1987), 
aff'd, No. H-88-1863 (S.D. Tex. Feb. 13, 1990). A location adjustment does not have to ensure 
that a handler can compete competitively in every area that the handler chooses to market milk. 
The Secretary is required by the Act to price milk under the terms of an order, including the 
location adjustment provisions, in a manner that will insure that milk will move to all plants in 
the marketing area. In view of the divergent facts applicable in different marketing areas, the 
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same criteria cannot be used in every order, or even in every zone within an order, in 
determining the level of a particular location adjustment. Complete equity is not required in a 
milk order. It is not necessary, in order to sustain the Secretary’s action, to conclude that 
placing Lincoln County in Zone I was the only reasonable approach, or even that it was the 
wisest approach. If the petition were not dismissed, I would have remanded the proceeding for 
the Secretary to determine the appropriate remedy in his legislative capacity. 


Gregory Cooper, for Respondent. 

Marvin Beshore, for Petitioner. 

J.E. Burns (Of Counsel), for Petitioner. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under § 8c(15)(A) of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 U.S.C. § 608c(15)(A)). Petitioner is 
a “handler" of milk subject to Order No. 106, Milk in Southwest Plains 
Marketing Area (7 C.F.R. Part 1106). Petitioner instituted this action to 
challenge an amendment to the Order which moved Lincoln County, 
Oklahoma, from Zone III (which had a negative 18-cent location adjustment) 
to Zone I, which had no location adjustment. Petitioner’s plant was originally 
located in Ponca City, Oklahoma, which was in Zone III, but petitioner started 
building a replacement plant in Lincoln County before the amendment process 
and completed the plant after the amendment process. Accordingly, 
petitioner’s new plant did not qualify for the minus 18-cent location 
adjustment that would have been applicable if Lincoln County had not been 
moved from Zone III to Zone I. 

Section 8c(5)(A) of the Act authorizes the Secretary of Agriculture to 
classify milk in accordance with the form in which it is used by a milk handler 
(e.g., Class I milk is milk sold as fluid milk; Class IT milk is milk sold as "soft" 
products, such as cottage cheese; and Class III milk is milk sold as "hard" 
products, such as butter), and to fix "minimum prices for each such use 
classification which all handlers shall pay . . . for milk purchased from 
producers" (7 U.S.C. § 608c(5)(A)). “Such prices shall be uniform as to all 
handlers, subject only to adjustments for . . . (3) the locations at which 
delivery of such milk . . . is made to such handlers" (id.).’ 

That adjustment, called a “location adjustment," can be a negative 
adjustment to the Class price required to be paid by a handler, thereby 


‘See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, § 
2.35 (1981 and 1989 Cum. Supp.); Brooks, The Pricing of Milk Under Federal Marketing Orders, 
26 Geo. Wash. L. Rev. 181 (1958). 
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reducing the handler’s cost. A negative location adjustment recognizes the 
lower value of milk delivered, e.g., to a handler’s supply plant located a 
considerable distance from the consumption center, where the handler must 
incur extra hauling costs in delivering milk to the consumption center. 

Conversely, a location adjustment can be a positive adjustment to the Class 
price required to be paid by a handler, thereby increasing the handler’s cost, 
in order to compensate producers for hauling costs incurred in delivering bulk 
milk to a handler’s distribution plant located a considerable distance from the 
production area. That is, producers delivering milk to such a distant handler 
receive extra compensation because they have provided an economic service 
of benefit to the distant handler. 

On February 22, 1989, Administrative Law Judge Paul Kane (ALJ) filed 
an Initial Decision and Order in which he held that the Secretary’s Notice of 
Hearing as to the amendment was insufficient, and the rulemaking decision 
was not supported by substantial evidence in the rulemaking hearing record. 
He awarded monetary relief, without interest, based on 18-cents per 
hundredweight multiplied by the amount of milk received by petitioner at its 
new plant. 

On May 11, 1989, petitioner appealed to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35),? from that portion of 
the ALJ’s decision denying interest. On May 22, 1989, respondent appealed 
from the remainder of the ALJ’s Initial Decision. The case was referred to 
the Judicial Officer for decision on July 20, 1989. 

Based upon a careful consideration of the entire record, I agree with 
respondent’s position on appeal that the petition should be dismissed. 

Before setting forth findings of fact, the following brief background 
information is taken from Schepps Dairy, Inc. v. Bergland, 628 F.2d 11, 13-16 
(1979) (footnotes omitted): 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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I. HISTORICAL AND ADMINISTRATIVE BACKGROUND 


A. Federal Milk-Marketing Orders 


For nearly a half-century, the Secretary of Agriculture has pursued 
a broad and vital role in the establishment of the prices that many 
handlers pay many producers of milk. The methodology of federal 
milk price-fixing has roots extending even deeper in our national 
economic history. As may readily be expected, a brief sketch of the 
genesis and evolution of federal milk-marketing orders will serve this 
appeal by placing the legal issues in proper social as well as regulatory 
perspective. 7/ 


As everybody knows, raw milk is a highly perishable commodity. 
Without refrigeration, it is storable for only very brief periods and 
transportable for only very short distances. In the early 1900’s, dairy 
farmers--"producers" 8/--usually were thus compelled to deal with the 
one or the very few local milk processors available, who accordingly 
exercised some degree of monopsony power. 9/ Moreover, the milk 
industry was characterized by seasonal overproduction; as the Supreme 


Court has explained, 


[ijn order to meet fluid demand which is relatively constant, 
sufficiently large herds must be maintained to supply winter 
needs. The result is oversupply in the more fruitful months. 
The historical tendency prior to regulation was for milk 
distributors, ‘handlers,’ to take advantage of this surplus to 
obtain bargains during glut periods. 10/ 


To correct this discrepancy in bargaining power, Congress enacted 
legislation enabling dairy farmers to form cooperatives to pool their 
milk and eliminate overproduction. 11/ These cooperatives established 
classified pricing schemes based on the use to be made of the milk. 
They priced milk destined for fluid consumption--class I milk--higher 
than milk slated for manufacture into dairy products such as cheese-- 
class II milk. Though a small part of the price differential might 
represent cost differences, the bulk was attributable simply to a desire 
to exploit the relatively inelastic demand for fluid milk without unduly 
inhibiting the demand for manufactured milk products. 12/ To spread 
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the benefits of this pricing strategy among their members, cooperatives 
would multiply class I prices by the amount of fluid milk sold, and class 
II prices by the amount of manufactured milk sold, and divide the sum 
of these products by the total quantity of milk sold to arrive at the 
"blend price" its members would receive for delivered milk. 13/ 


The profitability of this system encouraged dairy farmers to increase 
their output. It also invited farmers selling a higher percentage of their 
milk for fluid purposes than the cooperative generally to abandon the 
pooling arrangement and deal individually, and in this manner to 
realize more than the blend price. This in turn germinated disputes 
among cooperatives and handlers who dealt with free-lance farmers, 
and as a consequence, milk markets became highly unstable during the 
late 1920’s. 14/° During the Great Depression, demand for fluid milk 
fell, prices declined drastically and the entire cooperative system 
collapsed, to the farmers’ severe detriment. 15/ 


Congress reacted by passing the Agricultural Adjustment Act of 
1933, which established a licensing system designed to “reestablish 
prices to farmers at a level that will give agricultural commodities a 
purchasing power . . . equivalent to the purchasing power of 
agricultural commodities in the base period," which extended from 
August, 1909, to July, 1914. 16/ To supplement the provisions of that 
legislation, and to confine the Secretary of Agriculture’s authority 
within the constitutional limits that very recently had been driven home 
by the Supreme Court, 17/ Congress amended the Agricultural 
Adjustment Act in 1935. 18/ The 1935 amendments to Section 8(3) of 
the 1933 Act were basically carried over into Section 8c of the new 
Agricultural Marketing Agreement Act of 1937, 19/ which largely 
controls the instant dispute. 


The present statutory provisions can be seen as a shoring, with the 
power of the Federal Government, of the classified pricing scheme 
initiated by the cooperatives. Not all of the milk industry is federally 
regulated, however. 20/ Only if producers and handlers so agree, or 


*In Kessel, Economic Effects of Federal Regulation of Milk Markets, 10 J. Law & Econ. 51, 52 
(1967), reference is made to “milk strikes and the associated violence. . . .” 
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if two-thirds of the producers or the producers of two-thirds of the 
output in the area wish, are federal price controls imposed. 21/ In 
each regulated milk-marketing area, class I and II minimum prices are 
established. No maximum prices are set; producers are free to bargain 
with handlers for better deals. 22/ 


Producers are largely indifferent to whether their milk is used for 
class I or II purposes, for they receive a blend price. On the other 
hand, processors must pay at least the minimum class I and II prices. 
The variance among handlers in the percentages of milk assigned to 
fluid and manufacturing purposes means that a handler may pay more 
or less than the producer from whom he is purchasing receives. Any 
handler who uses more than the average percentage of class I milk 
must pay the difference over the blend price into a "producers- 
settlement fund," from which a handler who uses less than the average 
percentage of class I milk is compensated. 23/ 


Minimum class I prices, however, are not necessarily uniform across 
the entire area covered by a milk-marketing order. The requirement 
of uniform prices is statutorily subject to adjustments “which 
compensate or reward the producer for providing an economic service 
or benefit to the handler." 24/ Milk-producing regions covered by an 
order are often distant from consuming centers, and chief among the 
adjustments enumerated in the Act is one for “the locations at which 
delivery of ... milk... is made to... handlers." 25/ The location 
adjustment honors the fact that a handler who receives milk near 
consuming centers has a more valuable commodity than a handler who 
takes in milk in an area further out where it is produced cheaply, but 
who must undertake the burden of transporting the processed product 
to consumer markets. 26/ 


Findings of Fact 


1. Petitioner is a handler under milk marketing order 106, Milk in 
Southwest Plains Marketing Area, 7 C.F.R. Part 1106. Petitioner has operated 
a pool distributing plant at Ponca City in Kay County, Oklahoma, and in late 
October 1985 broke ground for a new plant facility at Chandler in Lincoln 
County, Oklahoma. The Chandler plant replaced the Ponca City plant as 
petitioner’s pool distributing plant in February 1988. 
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2. On January 1, 1983, the Southwest Plains milk marketing order was 
created by the merger of four small marketing orders (47 Fed. Reg. 53,694 
(1982)). Prior to that time, the marketing area around Lincoln County, 
Oklahoma, was part of the Oklahoma Metropolitan marketing order (7 C.F.R. 


§ 1106.2 (1982)). Since Chandler in Lincoln County, Oklahoma, is 45 miles 
from Oklahoma City (Tr. 444),‘ under that marketing order any plant located 


in Chandler would have received no location adjustment and any milk received 
at such a plant would have been priced at the same level as Oklahoma City 
(7 C.F.R. § 1106.52(a) (1982)). 

3. With the advent of the Southwest Plains milk marketing order in 1983, 
a new zoning system was created for location adjustments (7 C.F.R. §§ 1106.2, 
.52 (1983)). Under this zoning system, Oklahoma City in Oklahoma County, 
Oklahoma, and 18 other counties in Oklahoma, mostly located directly east 
or slightly southeast of Oklahoma City, were included in Zone I and received 
no location adjustment (7 C.F.R. §§ 1106.2, .52(a) (1983), and Exhibit 6, pp. 
2 and 3). A map showing Zones I through VI in effect immediately prior to 
the amendatory action placing Lincoln County in Zone I, and the then existing 
zone differentials, is reproduced on the following page, with an arrow pointing 
to Lincoln County (Zones VII, VIII, and IX were proposed additions to the 
Southwest Plains marketing area) (Doc. No. AO 231-A54, et al., Ex. 6, p. 3; 
and see Tr. 38-39). 


“As used herein, "Exhibit" refers to exhibits received in evidence at the formal rulemaking 
hearing of March 4-7, 1986, and "Tr." refers to pages from the transcript of that hearing. 
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As shown on the map, counties directly south, southeast, and southwest of 
Lincoln County, Oklahoma, were in Zone I. Counties to the north, northwest, 
and northeast of Lincoln County were included in Zone III and received a 
location adjustment of minus 10 cents (7 C.F.R. §§ 1106.2, .52(a) (1983)). 
Lincoln County, hence, was geographically located half in Zone I and half in 
Zone III. While Lincoln County was included in Zone III in that 1982-1983 
rulemaking proceeding, this decision was not a matter of great precedential 
value. Zone assignments of counties under Order 106 are only useful for 
determining location adjustments. Location adjustments only apply to a plant 
location where milk is received. Since there were, and had been, no plants in 
Lincoln County (Exhibit 6, p. 4), the 1983 decision to assign this borderline 
county to Zone III, rather than Zone I, had no regulatory effect on anyone. 

4. OnSeptember 26, 1985, the Secretary of Agriculture published a notice 
of hearing to consider amending the Southwest Plains marketing order and 
the adjacent Fort Smith marketing order (50 Fed. Reg. 39,017 (1985)). The 
hearing proposals related to merging the Fort Smith Order into the Southwest 
Plains Order and expanding the Southwest Plains Order to include a number 
of counties in Missouri and Arkansas (50 Fed. Reg. 39,017 (1985)). The 
specific proposals to be considered relating to zones and to location 
adjustments dealt only with Missouri and Arkansas counties (50 Fed. Reg. 
39,017-39,018 (1985), Proposals 1 and 3). This hearing on order merger and 
expansion was scheduled for November 6, 1985. Approximately a month after 
this hearing notice was published, and 10 business days before the hearing 
commenced, petitioner held a small ceremony in Chandler, Oklahoma, 
indicating its intention of building a plant there (Tr. 657). The sparse crowd 
attending apparently consisted mostly of local townspeople, although there was 
also some media coverage of an undocumented nature (Tr. 657). In any 
event, there is no indication in the record that anyone outside of Chandler 
noticed this little ceremony at the time (Tr. 446, 451, 456). The merger and 
expansion hearing took place on November 6, 1985, as scheduled. With 
regard to zoning and location adjustments, the evidence at the hearing was 
confined to proposals regarding the new Missouri and Arkansas counties, in 
accord with the September 26, 1985, notice of hearing. No attempt was made 
by any party to reexamine the existing relationship between the Oklahoma 
counties currently under Order 106. Hence, there was no testimony at this 
hearing regarding the appropriate zoning for Lincoln County (52 Fed. Reg. 
4775, 4779-4780 (1987)). 

5. On December 23, 1985, the Food Security Act of 1985 (Pub. L. No. 
98-198) was enacted. This statute mandated changes in the Class I 
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differentials for 35 of the 44 milk marketing orders, including the Southwest 
Plains Order. These changes engendered a need to reexamine the existing 
location adjustments in many marketing orders (51 Fed. Reg. 40,176-40,178 
(1986)). On January 3, 1986, the Market Administrator of the Southwest 
Plains marketing order sent to each handler, including petitioner, an 
announcement soliciting any proposals regarding location adjustments under 
the Southwest Plains marketing order. Proposals were received from a 
number of interested parties regarding changes in the existing location 
adjustments. A proposal by Associated Milk Producers, Inc., and 
Mid-America Dairymen, Inc., included moving Lincoln County from Zone III 
to Zone I and changing the location adjustment for Zone III from minus 10 
cents to minus 18 cents per hundredweight (51 Fed. Reg. 6251-6252 (1986)).° 
On February 14, 1986, a Notice of Hearing was issued for 7 federal milk 
marketing orders, including the Southwest Plains order, which dealt entirely 
with a reexamination of zoning and location adjustments. This Notice of 
Hearing, which included the proposal to place Lincoln County in Zone I, was 
published in the Federal Register on February 21, 1986 (51 Fed. Reg. 6250 
(1986)). However, actual notice of the hearing was mailed to all interested 
parties, including petitioner, on February 14, 1986 (Exhibit 4A). The Notice 
of Hearing states (51 Fed. Reg. 6250, 6250-6251 (1986)): 


SUMMARY: This hearing is being held to consider proposals by 
cooperative associations and dairy processors to amend the above-listed 
Federal milk marketing orders. Proponents indicate that the proposals 
are designed to change the location adjustment provisions in the orders 
to conform with the Class I differentials mandated by the Food 
Security Act of 1985. Consideration will also be given to whether these 
provisions should be adopted on an expedited basis. 


This hearing also represents a reopening of a hearing that was held 
on November 6, 1985, to consider a merger of the Southwest Plains 
and Fort Smith, Arkansas marketing areas and expansion of the 
Southwest Plains marketing area to include additional territory in 
southwest Missouri and northeast Arkansas. 


*The Secretary did not seek any additional comments from Associated Milk Producers, Inc., 
but Associated Milk Producers, Inc., sua sponte submitted additional comments referring to the 
need to place Lincoln County in Zone I because of petitioner’s impending new plant in Lincoln 
County. 
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The purpose of the hearing is to receive evidence with respect to 
the economic and marketing conditions which relate to the proposed 
amendments, hereinafter set forth, and any appropriate modifications 
thereof, to the tentative marketing agreements and to the orders. 


Evidence also will be taken to determine whether emergency 
marketing conditions exist that would warrant omission of a 
recommended decision under the rules of practice and procedure (7 
CFR 900.12(d)) with respect to the proposals. 


The hearing, with respect to the Southwest Plains and Fort Smith, 
Arkansas orders, is a reopening of a hearing held November 6, 1985, 
to consider a merger of the two marketing areas and expansion of the 
Southwest Plains marketing area to include additional territory in 
southwest Missouri and northwest Arkansas. The hearing is reopened 
for the limited purpose of receiving evidence with respect to the 
economic and marketing conditions which relate to the location 
adjustment provisions of the proposed merged and expanded Southwest 
Plains marketing area. 


The proposed amendments, as set forth below, have not received 
the approval of the Secretary of Agriculture. 


Proposed by Associated Milk Producers, Inc., and Mid-America 
Dairymen, Inc. 


Proposal No. 4--Southwest Plains, Part 1106: 


A. Revise § 1106.2 to read as follows: 


The "Southwest Plains marketing area", hereinafter called the 
"marketing area", means all territory within the boundaries of the 
following counties, and all territory occupied by government (municipal, 
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State or Federal) reservations, installations, institutions, or other similar 
establishment if any part thereof is within any of the listed counties: 


Zone I.--In the State of Oklahoma 


Caddo 
Canadian 
Cleveland 
Coal 
Garvin 
Grady 
Haskell 
Hughes 
Latimer 
LeFlore 


Lincoln 
McClain 
McIntosh 
Okfuskee 
Oklahoma 
Pittsburg 
Pontotoc 
Pottawatomie 
Seminole 
Sequoyah 


B. Revise § 1106.52(a)(1) through (9) to read as follows: 


(1) For a plant located within one of the zones set forth in § 
1106.2, the adjustment shall be as follows: 


Zone I 

Zone II 
Zone III 
Zone IV 
Zone V 
Zone VI 


Adjustment per hundredweight 


No Adjustment 
Plus 23 cents 

Minus 18 cents 
Minus 47 cents 
Minus 37 cents 
Minus 27 cents 


(2) For a plant located in any of the following Kansas counties, the 
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6. The hearing on the Notice of Hearing referred to in Finding 5, supra, 
was held on March 4, 1986, and testimony regarding the proposal to move 
Lincoln County to Zone I was offered by a number of parties, including 
petitioner’s President (Tr. 637-63). Briefs were subsequently filed by a 
number of parties, including petitioner (51 Fed. Reg. 40,187 (1986)). A 
tentative decision was published on July 15, 1986 (51 Fed. Reg. 25,539 (1986)), 
and petitioner filed an exception on August 1, 1986. An interim final rule was 
published on August 11, 1986 (51 Fed. Reg. 28,687 (1986)), a final decision 
was published on November 5, 1986 (51 Fed. Reg. 40,176 (1986)), and a final 
rule was published on December 11, 1986 (51 Fed. Reg. 44,590 (1986)). Both 
the tentative and final decisions, and the interim and final rules, adopted 
proposals to move Lincoln County from Zone III to Zone I (7 C.F.R. § 
1106.2) for location adjustment purposes (7 C.F.R. § 1106.52(a)). 

7. The Secretary’s final decision, which discusses, inter alia, location 
adjustments in the Southwest Plains marketing area, is extremely lengthy (50 
Fed. Reg. 40,176-40,207 (1986)). That portion of the necessary background 
information, together with the specific discussion as to moving Lincoln County 
from Zone III to Zone I, is set forth below, with footnote number 6 marking 
the beginning of the particular discussion involving moving Lincoln County to 
Zone I (50 Fed. Reg. 40,176, 40,176-40,178, 40,182-40,191 (1986)): 


SUMMARY: This final decision proposes to modify the plant 
location adjustments to prices under the Texas, Greater Kansas City, 
Southwest Plains, and Central Arkansas Federal milk marketing orders. 
The location adjustment changes are necessary to align prices among 
Federal order markets to conform with the Class I differentials 
mandated by the Food Security Act of 1985 that were implemented on 
May |, 1986. The Class I differentials also changed the price 
relationships among Federal order markets and require changes to the 
location adjustment provisions to align prices at competing plants on 
an intra- and inter-order basis. The changes are necessary to promote 
the orderly marketing of milk in the affected markets. The location 
adjustment amendments are based on proposals by cooperative 
associations and proprietary handlers that were considered at a public 
hearing held March 4-7, 1986, in Irving, Texas. 


The material issues on the record of hearing relate to: 
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1. Plant location adjustments to handlers regulated under the 
orders regulating the handling of milk in the: 


b. Southwest Plains and Fort Smith, Arkansas marketing areas; 


2. Whether emergency marketing conditions exist with respect to 
issue number 1. 


Findings and Conclusions 


The following findings and conclusions on the material issues are 
based on evidence presented at the hearing and the record thereof: 


Background for material issue No. 1 


The purpose of the hearing was to receive evidence on the 
economic and marketing conditions that relate to proposed 
amendments to the location adjustment provisions of the Federal milk 
order markets involved in this proceeding. The proposed location 
adjustment changes by dairy industry participants were filed in response 
to increases in Class I differentials under 35 of 44 Federal milk 
marketing orders mandated by the Food Security Act of 1985. The 
Acting Assistant Secretary’s final decision to implement the mandated 
differentials (of which official notice is taken) was issued subsequent to 
the hearing on March 14, 1986; and published March 20, 1986 (51 FR 
9669). The mandated differentials were implemented on May I, 1986. 
Basically, the location adjustment changes were proposed to conform 
with the mandated differentials which also changed the alignment of 
prices for milk in fluid uses among Federal order markets. 


Federal orders classify milk in accordance with the form in which 
or the purpose for which it is used and establish minimum prices for 
each such use classification, which all handlers shall pay. Such prices 
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are to be uniform as to all handlers, subject to certain permissible 
adjustments, including the locations at which delivery of such milk is 
made to handlers. 


Milk used for fluid purposes (Class I) is priced at a higher level 
than milk in other uses. The minimum Class I price under each 
Federal order is determined by adding the Class I differential specified 
in the order to the basic formula price for the second preceding month. 
Since the basic formula price for any month is the same for all milk 
order markets, minimum Class I prices vary among markets to the 
extent that Class I differentials vary among markets. 


The Class I differential in each Federal order market represents the 
additional minimum value necessary to attract a sufficient supply of 
milk for fluid use for each market. Historically, each Class I 
differential includes a factor to cover the additional costs incurred in 
producing milk under the rigid sanitary standards that apply to Grade 
A milk. The Class I differential for each market accounts for other 
special economic conditions relevant to each market, particularly 
transportation costs, which influence prices for milk in city markets. 
In total, the minimum price for milk in Class I uses, as well as the 
prices for milk in other uses, is intended to recognize the economic 
conditions affecting the production and marketing of milk in each 
market so as to bring forth a sufficient supply of milk to meet the 
demand for milk and dairy products in each regulated market. 


An additional factor relevant to the determination of the 
appropriate Class I price level in each market is the relationship, or 
alignment, of such price with prices in other markets to recognize the 
cost of obtaining alternative or supplemental supplies of milk from 
lower cost areas. Generally, Class I prices increase from north to 
south in recognition of alternative sources of milk from northern, heavy 
supply areas. Prior to May 1, 1986, Class I prices in Federal order 
markets east of the Rocky Mountains generally reflected an alignment 
of Class I prices from the north (Eau Claire, Wisconsin) to principal 
cities in Federal order markets to the south at a rate approximating a 
cost for hauling bulk milk of 1.5 cents per hundredweight per 10 miles. 
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The Class I differentials in these markets were not precisely aligned 
on a 1.5-cent rate from Eau Claire since recognition of local marketing 
conditions is an essential element in the determination of the 
appropriate Class I price level in each market. However, Class I prices 
tend to reflect an alignment from north to south since the Class I price 
level in any market is constrained by the cost of milk in alternative 
markets plus the cost of hauling bulk milk from such alternative source 
of supply. In effect, a regulated minimum price level in each market, 
in the long run, cannot significantly exceed the cost of milk from an 
alternative, lower cost production area. Such an alignment recognizes 
economic alternatives and results in the lower cost area being a basing 
point from which price constraints in other markets are established. 
Eau Claire, Wisconsin, is generally recognized as the basing point for 
a large number of Federal order markets since it is the lowest cost 
area, in terms of Federal order pricing, and is in a heavy milk 
producing region that represents an actual and potential source of 
supply for markets to the south. 


Effective May I, 1986, the Class I differentials were increased by 
varying amounts in 35 of 44 Federal order markets as required by the 
Food Security Act of 1985. Such differentials were increased, at least 
in part, because of increases in the cost of hauling bulk milk that were 
not reflected in the minimum order Class I differentials effective prior 
to May l, 1986. The extent to which the differentials were increased for 
the Federal order markets involved in the proceeding are indicated in 
the following table. In addition, the change in the differentials in other 
markets that regulate plants that have fluid milk sales in one or more 
of the markets involved in this proceeding, is also included in the table. 
The Class I differential changes in these other markets is an important 
consideration affecting the location adjustment changes necessary in the 
six remaining markets involved in this proceeding because of the need 
to maintain some alignment of pricing among markets for the 
economic reasons previously set forth. 





FARM FRESH, INC. 
49 Agric. Dec. 23 


_______Marketing order __ 


Increase 
Class I differentials 


Prior to Effective (Dollars 

May1 May1 per 
hundred- 
weight) 


Georgia 2.30 3.08 78 
Southern Illinois 153 1.92 39 
Greater Kansas City 1.74 1.92 18 
Nebraska-Western Iowa 1.60 1:33 15 
Iowa 1.40 LSS 5 
New Orleans-Mississippi 2.85 3.85 1.00 
Greater Louisiana 2.47 3.28 81 
Memphis, Tennessee 1.94 2.77 83 
Nashville, Tennessee 1.85 2.52 67 
Paducah, Kentucky 1.70 2.39 69 
Fort Smith, Arkansas 1.95 2.77 82 
Southwest Plains 1.98 277 79 
Central Arkansas 1.94 2.77 83 
Lubbock-Plainview, TX 2.42 2.49 07 
Texas 232 3.28 .96 
Central Arizona Za2 2.52 0 

Texas Panhandle 2.25 2.49 .24 
Western Colorado 2.00 2.00 0 

Eastern Colorado 2.30 2.73 43 
Rio Grande Valley 2.35 2.35 0 


The varying increases in the Class I differentials resulted in a 
change in the Class I price relationships among markets. It is noted 
that the Class I differentials increased the most in southern areas and 
increased the least in northern and western areas. As a result, the 
price surface is the steepest among markets on a straight north-south 
axis and flattens out as the alignment to the south is measured from a 
northwest or northeast direction. In fact, on a straight east-west 
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direction, an equal price line ($2.77 Class I differential as of May l, 
1986) has been established from Chattanooga, Tennessee, to Oklahoma 
City, Oklahoma, a distance of 774 miles. It is also noted that in the 
southwest a new price alignment has been established between Texas 
and New Mexico where the Class I differential now increases from west 
to east. 


The Class I differentials that were effective on May l, as well as 
those that were previously effective, apply to a specific location (or so- 
called base zone) prescribed by each of the orders involved in this 
proceeding. The base zone is a principal city, and thus a major 
consumption center for fluid milk products that is included within the 
marketing area of each order. Each of the orders also provides for 
adjustments to Class I and blend prices payable to producers to reflect 
the various locations, other than the base zone, at which milk may be 
received from producers. Some of the orders provide for only 
reductions to the base zone prices while others provide for both plus 
and minus adjustments. Also, some of the orders provide for location 
adjustments based on the actual distance between a specific city and 


actual plant locations, while others provide for price zones (both inside 
and outside the marketing area) that relate to distances between 
principal cities. The specific pricing structure for each of the orders, 
as well as the marketing structure that provides the basis for the 
particular pricing arrangement, is set forth hereafter for each of the 
markets. 


Regardless of the pricing structure employed, the purpose of 
location adjustments is to reflect the cost of hauling milk from where 
it is produced to where it is needed for use in fluid milk products. The 
Class I and blend prices at major-city, base zone locations are intended 
to attract a sufficient supply of milk to such location. To the extent 
that plants are located some distance from the base zone, and closer 
to the major supply areas for the market, Class I and blend prices are 
reduced to reflect the lesser hauling costs that are incurred in supplying 
such plants relative to plants located in the base zone. Also, in two of 
the markets, Class I and blend prices are increased at pricing zones 
that are located further from the major production areas than plants 
in the base zone. Thus, adjustments to Class I and blend prices reflect 
the cost of the economic service provided by producers to handlers at 
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varying locations. The value of the service provided varies in terms of 
both distance and the cost of hauling bulk milk. The extent to which 
there is adequate compensation for the value of services provided raises 
an issue of equity, both among producers and among handlers. 


Since the Food Security Act of 1985 mandated changes in the Class 
I pricing structure among Federal order markets, application of current 
location adjustments in individual markets could result in substantial 
price differences among plants regulated under the same or different 
orders. Substantial price differences at plants near to each other, or 
even at plants that are relatively distant from each other, because of 
the application of current location adjustments could affect the ability 
of certain plants to obtain milk supplies from current production areas. 
Although location adjustments reflect the cost of hauling milk from 
where it is produced to where it is needed, thereby providing a price 
incentive for milk movements, handlers operating fluid milk plants also 
expressed a primary concern over their ability to continue to compete 
with other handlers in selling fluid milk products because of substantial 
changes in Class I prices among competing plant locations. As a result, 
this hearing and three other regional hearings were held to consider 
proposals to amend location adjustment provisions. Official notice is 
taken of the Notices of Hearing for such other proceedings: Milk in 
the Georgia and Certain Other Marketing Areas, issued February 7, 
1986, published February 13, 1986 (51 FR 5363); Milk in the Chicago 
Regional and Certain Other Marketing Areas, issued February 14, 1986, 
published February 21, 1986 (51 FR 6241); and Milk in the Upper 
Midwest, Nebraska-Western Iowa, and Iowa Marketing Areas, issued 
February 25, 1986, published March 3, 1986 (Sl FR 7280). It is 
obviously noted that each of the hearings were held prior to the 
effective date of implementation of the mandated Class I differentials. 
Consequently, all hearing participants could only testify with respect to 
potential disorderly marketing conditions that would result because of 
the changes in inter-market price relationships and application of 
current location adjustments. 


As a matter of procedure, it is noted that changes in the location 
adjustments in one market could affect the extent to which changes can 
or should be made in location adjustment provisions in other markets. 
Although the proposed location adjustment changes were set forth for 
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individual markets in the Notice of Hearing, the testimony and 
evidence centered on certain price relationships among markets. 
Consequently, the material issues for this decision begin with the 
northern-most market and progress to the south. In this way, the 
decision can best accommodate a discussion of individual market 
circumstances as well as the inter-market price relationships. 


As a further preliminary point, the Memphis, Tennessee milk order 
is a part of this regional proceeding. However, a separate, emergency 
final decision pertaining only to that market was issued. Official notice 
is taken of that decision issued by the Deputy Assistant Secretary on 
May 8, 1986, published May 16, 1986 (51 FR 17982). It is also noted 
that this proceeding on location adjustment changes was a reopening 
of a hearing for the Southwest Plains and Fort Smith, Arkansas orders. 
The prior hearing for these markets was held on November 6, 1985, at 
Tulsa, Oklahoma, to consider proposals to merge the marketing areas 
of the two orders and further expand the Southwest Plains marketing 
area to include additional territory in southwest Missouri and northwest 
Arkansas. This decision deals only with the location adjustment issues 
while another decision will follow on the marketing area expansion 
issue. 


1b. Plant location adjustments for handlers under the orders regulating 
the handling of milk in the Southwest Plains and Fort Smith, Arkansas 
marketing areas. 


The location adjustment provisions of the Southwest Plains order 
should be amended to provide for a better alignment with prices 
established in surrounding markets on May I, 1986, and also to reflect 
a greater portion of the increase in the cost of hauling bulk milk. In 
view of the changes in Class I differentials in this and surrounding 
markets, Southwest Plains order minimum prices within the marketing 
area need to be increased to the south of Oklahoma City and 
decreased to the north, northeast, and northwest. At locations outside 
the marketing area, location adjustment changes are necessary to 
update the current procedure employed under the order to recognize 
the values of milk established in out-of-area locations under other 
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Federal orders. No location adjustment changes were proposed for the 
Fort Smith, Arkansas order and no changes are included herein. This 
order is a part of a prior hearing held to consider a merger of the 
Southwest Plains and Fort Smith, Arkansas marketing areas, and a 
further expansion of the Southwest Plains marketing area to include 
unregulated territory in northwest Arkansas and southwest Missouri. 
At this time, it is only necessary that the Southwest Plains order 
recognize the mandated Class I differential for the Fort Smith order 
implemented on May I, 1986. Such differential applies to the only plant 
regulated under the Fort Smith order and the location adjustment 
provisions of the order do not apply to any plant location. However, 
the mandated differential at Fort Smith is a factor in determining the 
location value of milk at locations north of Fort Smith that are 
applicable at plants in such areas that are regulated under the 
Southwest Plains order. 


The location adjustment provisions of the Southwest Plains order 
date to January 1, 1983, when the Southwest Plains marketing area was 
formed by a consolidation of the marketing areas of four separate 
Federal orders and a further expansion to include intervening 


unregulated territory. Official notice of the final decision issued by the 
Assistant Secretary on October 4, 1982 (47 FR 44268) was taken at the 
hearing. Basically, the pricing structure for the merged and expanded 
marketing area reflected the pricing structure and price levels that 
existed under the separate orders, with minor modifications, that 
previously regulated the handlers operating plants that would become 
regulated under the new order. 


For pricing purposes, the Southwest Plains marketing area is 
divided into six pricing zones. Zone I includes Oklahoma City and 
represents the market’s largest population concentration. There are no 
adjustments to Class I and blend prices at plants in Zone | which 
contains 19 counties in central Oklahoma extending east from 
Oklahoma City to the Arkansas state boundary. There are currently 
six distributing plants located in this zone, as well as a cooperative 
association manufacturing plant, that are pooled under the order. Five 
of these plants are located in Oklahoma City, one in Norman 
(Cleveland County) and one in El Reno (Canadian County). 
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Zone II includes 33 Oklahoma counties located south and west of 
Zone I, including the panhandle area. There is a plus 7-cent 
adjustment for such zone although there are no longer any pool plants 
in the area. Zone III includes 25 Oklahoma counties located north of 
Zone I, where a minus 10-cent location adjustment applies. There are 
three distributing plants and one manufacturing plant located in Zone 
III that are pooled under the order. The manufacturing plant and one 
distributing plant are located in Tulsa, while the other two distributing 
plants are located at Ponca City (Kay County) and Enid (Garfield 
County). Both Ponca City and Tulsa are basing points for determining 
location adjustments at plants that are substantial distances from the 
marketing area. Both cities are just over 100 miles from Oklahoma 
City, although Ponca City is due north while Tulsa is northeast of 
Oklahoma City. 


Zone IV, which is north of Zone III, contains four Missouri 
counties and nine southeastern Kansas counties. A minus 33-cent 
location adjustment applies at the one distributing plant in the zone 
that is located at Pittsburg, Kansas (Crawford County). 


Zone V contains 22 south central Kansas counties located north of 
Zone III and west of Zone IV. Wichita, which is straight north of 
Ponca City, is the major population center in the area. Four 
distributing plants and one manufacturing plant that are pooled under 
the order are located in the area. Two of the distributing plants are 
located in Wichita (Sedgwick County), one at El Dorado (Butler 
County) and one at Hutchinson (Reno County). The manufacturing 
plant is located at Hillsboro (Marion County). A minus 18-cent 
location adjustment applies at plants in this area. 


Zone VI is located west of Zone V and contains 21 southwestern 
Kansas counties. A minus 13-cent location adjustment applies although 
there are no longer any pool plants in the area. 


The current in-area pricing structure provides for increasing prices 
to the south and west of Oklahoma City in recognition of increasing 
values of milk in such directions under Federal orders regulating the 
handling of milk in Texas as well as under the former Red River Valley 
order, the Oklahoma portion of which is included in the Southwest 
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Plains marketing area. Prices decrease to the north of Oklahoma City 
in recognition of lower milk values that existed under the separate 
orders whose marketing areas are now a part of the Southwest Plains 
marketing area. However, in this northern area, prices also increase 
from east to west across southern Kansas. 


The Southwest Plains order also establishes specific location 
adjustments for plants located in areas that surround the marketing 
area. In effect, the order establishes pricing zones in most of the 
territory in seven states (Arkansas, Louisiana, Texas, New Mexico, 
Colorado, Kansas, and Missouri) that surround the marketing area. 
The specified location adjustments (both plus and minus) are intended 
to result in the same location value of milk that exists in such areas 
under other Federal orders that regulate plants in surrounding areas. 
This procedure, which was adopted when the Southwest Plains order 
was first issued, is based on the concept that, for the most part, prices 
in these surrounding states were established under Federal order public 
hearing procedures as the minimum price levels necessary to bring 
forth adequate supplies of milk to specific locations. Consequently, in 
the event that any plants in these surrounding states became associated 


with the Southwest Plains order, a price change should not result 
because of a change in regulation. 


The out-of-area locations that are particularly relevant with respect 
to this proceeding are those adjustments that apply in territory in 
Arkansas and Missouri that is adjacent to the Southwest Plains 
marketing area. Currently, the order provides for no adjustments in 
the Fort Smith, Arkansas area since the Class I differentials prior to 
May I, 1986, at Fort Smith and Oklahoma City were almost the same. 
In the Fayetteville, Arkansas and Springfield, Missouri areas the order 
provides for minus location adjustments of 21 cents and 38 cents, 
respectively. Such adjustments resulted in the same location value of 
milk in such areas that existed under the former St. Louis-Ozarks order 
that was terminated effective April 1, 1985. Plants in these areas that 
were regulated under the St. Louis-Ozarks order have become 
regulated under the Southwest Plains order. Currently, in northwest 
Arkansas, there is a distributing plant at Fayetteville (Washington 
County), a supply plant at Bentonville and a cooperative-operated plant 
at Siloam Springs (both in Benton County) that are pooled under the 
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order. In southwest Missouri, there are two distributing plants at 
Springfield (Greene County), a cooperative-operated plant at Lebanon 
(Laclede County) and a supply plant at Marshfield (Webster County) 
that are pooled under the order. 


For purposes of illustration, the Class I differential values that 
existed under the Southwest Plains order prior to May | in each of the 
pricing zones, as well as the adjacent Arkansas and Missouri areas, 
with current location adjustments are shown on the following table. 
Also indicated are the Class I differentials that have existed in each 
zone since May I, 1986, with current location adjustments. Also, for 
comparison purposes, the Class I differential values adopted herein are 
included. The principal cities for each of the zones are also indicated 
as a reference point although the composition of Zones II and III have 
been modified. 


[Dollars per hundredweight] 


Class I Differentials 


Zone Cities Prior to Since 
May1 May1 Adopted 


Oklahoma City 1.98 2.77 2.77 
Lawton 2.05 2.84 3.00 
Ponca City/Tulsa 1.88 2.67 2.59 
Joplin/Independence 1.65 2.44 2.30 
Wichita 1.80 2.59 2.30 
Garden City 1.85 2.64 2.50 
Fort Smith 1.98 2.77 2.77 
Fayetteville 1.77 2.56 2.55 
Springfield 1.60 2.39 2.19 


For plants that are located outside the marketing area and beyond 
the territory within which specific location adjustments apply, Class I 
and blend prices are reduced at the rate of 1.5 cents for each 10 miles 
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distance from the nearer of Ponca City or Tulsa, Oklahoma. Since 
specific location adjustments are established for most of the territory 
surrounding the marketing area, Nebraska is the nearest northern 
location in which such rate for determining location adjustments would 
apply. Such rate for establishing minus location adjustments applies in 
all directions where specific adjustments are not established, except for 
locations in the State of Texas. For southwest Texas locations that are 
not included in any Federal order marketing area, plus location 
adjustments are established at the rate of 1.5 cents per 10 miles from 
Oklahoma City. 


The Oklahoma City and Tulsa areas represent the largest 
population centers in the marketing area. Oklahoma County (Zone I) 
and Tulsa County (Zone III) combined represent about one-third of 
the Oklahoma population. Cleveland County, which is also in Zone I 
adjacent to Oklahoma County, is the third most populated county in 
Oklahoma with a population in excess of 100,000. Comanche County 
(Lawton area), which is in Zone II southwest of Oklahoma City, is the 
fourth most populated county in Oklahoma that contains in excess of 
100,000 people. The other major population center in the marketing 
area is Wichita, Kansas (Sedgwick County). This is the third most 
populated county in the marketing area, ranked behind Tulsa and 
Oklahoma counties. 


Of the 133 counties in the marketing area, only the five previously 
mentioned have populations in excess of 100,000. These counties 
represent about 39 percent of the total population in the marketing 
area, indicating that a substantial proportion of the population is 
scattered throughout the marketing area. Two other relatively heavily 
populated areas outside the marketing area within which Southwest 
Plains order pool distributing plants are located are the Springfield, 
Missouri (Greene County) and Fayetteville, Arkansas (Washington 
County) areas. 


The volume of producer milk associated with the Southwest Plains 
order is more than adequate to meet the fluid milk needs of the 
market. The current supply/demand relationship of the market is 
depicted by the time period since April 1, 1985, when the adjacent St. 
Louis-Ozarks order was terminated. Since that time the volume of 
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producer milk under the order has about doubled as additional fluid 
milk plants, and milk supplies associated with such plants, became 
regulated under the Southwest Plains order. For April-December 1985, 
receipts of milk from producers averaged more than 230 million 
pounds per month. Only about 48 percent of such receipts was used 
for Class I purposes by handlers regulated under the order. 


The sources of producer milk for the market originate at dairy 
farms located in the states of Arkansas, Kansas, Louisiana, Mississippi, 
Missouri, Nebraska, New Mexico, Oklahoma, and Texas. However, the 
primary sources of supply are Missouri (45 percent), Oklahoma (28 
percent), and Kansas (21 percent), which represent about 94 percent of 
the total producer milk on the market. About five percent of the 
producer milk originates in Arkansas while the remaining states 
account for about one percent. 


The southwest Missouri area around Springfield represents the 
heaviest milk producing area for the Southwest Plains market as eight 
of the top 10 milk producing counties are located in this area. The 
remaining two top producing counties are Grady County, Oklahoma 
(which is in Zone I south of Oklahoma City) and Sedgwick County, 
Kansas (which is the Wichita area in Zone V). Combined, these 10 
counties represented 39.5 percent of the total producer milk on the 
market in November 1985. The next 10 leading counties in terms of 
producer receipts represented about 16 percent of the total producer 
milk on the market. Three of these counties are also located in the 
Springfield area while two are located around the Fayetteville, 
Arkansas area. Three of these counties are located in Zone III around 
Tulsa while the remaining two are in Zone V around Wichita. In total, 
the top 20 counties accounted for almost 56 percent of total producer 
milk with the remainder being scattered throughout the marketing area. 


Fluid milk needs of the market are also supplied by handlers who 
operate plants that are regulated under other Federal order markets. 
For the fourth quarter of 1985, 18 distributing plants regulated under 
seven different orders distributed fluid milk products in the Southwest 
Plains marketing area. Such sales represented 7.8 percent of the total 
fluid milk sales in the market area. Effective May 1, 1986, the Class I 
differentials for the Federal orders that regulate the plants with sales 
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in the marketing areas increased by varying amounts, ranging from 15 
to 96 cents. For the orders involved, the Class I differential increases 
were: Nebraska-Western Iowa, 15 cents; Greater Kansas City, 18 cents; 
Texas Panhandle, 24 cents; Southern Illinois, 39 cents; Southwest 
Plains, 79 cents; Fort Smith, Arkansas, 82 cents; Central Arkansas, 83 
cents; and Texas, 96 cents. 


Because of the change in the relationship of the Class I differentials 
between the Southwest Plains order and other surrounding Federal 
order markets, four proposals to amend the location adjustment 
provisions of the Southwest Plains order were received and included in 
the hearing notice. One proposal covered the entire scope of the 
current location adjustment provisions with modifications to the 
adjustments at all locations inside and outside the marketing area. The 
other three proposals concerned location adjustments at two specific 
locations, namely, Springfield, Missouri and Wichita, Kansas. 


AMPI and Mid-Am, which represent a substantial majority of the 
producers who supply the market, jointly proposed that all location 
adjustments be revised in light of the 79-cent increase in the Class I 


differential mandated by the Food Security Act. The current and 
proposed location adjustments for the marketing area and territory in 
Arkansas and Missouri that was previously proposed to be added to the 
Southwest Plains marketing area, and net Class I differential changes 
at such locations are indicated in the following table. The proposed 
Class I differential value for each of the areas is also indicated. 


Location 
Adjustments Net Pro- 
Zone Cities class I posed 
Current Pro- diff. diff. 
posed _ increase (dol- 


(cents) lars) 


I Oklahoma City 0 0 79 2.77 
II Lawton +7 +23 95 3.00 

Ponca City/Tulsa -10 -18 2.59 
IV Joplin/Independence -33 -47 65 2.30 
Vv Wichita -18 -42 55 2.35 
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Garden City -13 65 2.50 
Fort Smith 0 82 2.77 
Fayetteville -21 78 2.55 
Springfield -38 70 2.30 


In addition, AMPI and Mid-Am proposed that the composition of 
three of the zones be modified. The cooperatives proposed that the 
western and northwestern counties be removed from Zone II and be 
included in Zone III, and that Lincoln County be removed from Zone 
III and be included in Zone I. 


The cooperatives testified that no location adjustment should apply 
in Zone I or in the Fort Smith, Arkansas area under the Southwest 
Plains order to reflect the east-west alignment of the $2.77 Class I 
differential mandated by the Food Security Act. In addition, they 
contended that Lincoln County should be added to Zone | because a 
new distributing plant is being constructed at Chandler, Oklahoma. The 
cooperatives contended that the new Farm Fresh plant, which is to be 
a replacement for the current plant at Ponca City, should be included 


in Zone I since it is only about 15 miles from the boundary of 
Oklahoma County. As such, the cooperatives contend that the price at 
the new plant should be the same as the price that applies at other 
nearby plants with which the Chandler plant will compete for fluid milk 
sales. Also, the cooperatives testified that the new plant location is 
further from supply areas than the Ponca City plant and that it would 
cost more than an additional 18 cents to supply the new location. 


With respect to southern Oklahoma counties that would remain in 
Zone II, the cooperatives testified that the plus location adjustment 
should be increased from 7 cents to 23 cents. They contend that the 
increase is necessary to recognize the difference between the Class I 
differentials under the Southwest Plains and Texas orders effective May 
1, 1986 (51 cents) compared to a 34-cent difference prior to May1. They 
also testified that the removal of the western and northwestern counties 
from Zone II and their inclusion in Zone III is necessary because of 
the alignment changes between the Southwest Plains and Texas 
Panhandle orders. Prior to May l, the Class I differential under the 
Texas Panhandle order exceeded the Southwest Plains differential by 
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27 cents, whereas since May 1, the Texas Panhandle differential is 28 
cents less than the Southwest Plains differential. Consequently, the 
cooperatives proposed that a minus 18-cent location adjustment apply 
in such area to recognize the lower value of milk under the Texas 
Panhandle order. Also, in the Zone III area north of Zone I, the 
cooperatives testified that the proposed minus 18-cent adjustment was 
reasonable in terms of the distances between Oklahoma City and 
distributing plants located at Tulsa, Ponca City and Enid, Oklahoma 
and a 2.2-cent alignment rate. 


The cooperatives contend that the proposed increases in the minus 
adjustments for Zones IV, V, and VI to 47, 42, and 27 cents, 
respectively, are necessary to align prices between the Southwest Plains 
and Greater Kansas City orders. They testified that such adjustments 
were necessary to spread the 85-cent difference between the mandated 
Class I differentials for the two orders over the 344 miles between 
Kansas City and Oklahoma City, an alignment rate of about 2.40 cents 
per 10 miles. 


For the Fayetteville, Arkansas area, the cooperatives proposed that 
a minus 22-cent location adjustment ($2.55 differential value) apply, but 
offered no explanation for the one-cent change from the current 
location adjustment. In the Springfield, Missouri area the cooperatives 
testified that the minus 47-cent location adjustment ($2.30 differential 
value) was appropriate in view of Class I differentials mandated at 
surrounding cities. The cooperatives used an alignment rate of 2.0 
cents per 10 miles between Springfield and six cities (Kansas City, St. 
Louis, Tulsa, Oklahoma City, Fort Smith, and Little Rock) and 
averaged the six differentials. 


For other locations outside the marketing area the cooperatives 
proposed specific location adjustments for groups of counties to reflect 
under the Southwest Plains order the same Class I prices established 
in such counties under other Federal orders. For more distant 
locations beyond which specific adjustments do not currently apply, the 
cooperatives proposed that the rate for computing location adjustments 
be increased from 1.5 cents to 2.25 cents per 10 miles. For all plant 
locations, except Texas, the adjustments would be negative and based 
on the distance between the plant and the nearer of Ponca City or 
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Tulsa, as is currently provided under the order. For Texas locations 
outside any Federal order marketing area, the adjustment would be 
plus and based on the distance between plants and Oklahoma City, as 
is currently provided. 


Prairie Farms Dairy, Inc., a cooperative association that jointly 
operates a fluid milk plant at Springfield, Missouri with Mid-Am, 
proposed that the resulting Class I differential value in the Springfield 
area should be the same as the Class I differential at Kansas City, 
Missouri or St. Louis, Missouri, whichever is higher. (The mandated 
Class I differential at Kansas City is $1.92 while the differential at St. 
Louis is $1.99 under current Southern Illinois order provisions, but 
proposed to be $2.01 under another proceeding.) Prairie Farms 
testified that such lower differential at Springfield is necessary to reflect 
the historic alignment of pricing among Springfield, Kansas City and St. 
Louis and to continue to recognize the substantial volume of milk that 
is produced in southwest Missouri. Prairie Farms testified that the 
Missouri production area had long been recognized by the Federal 
order pricing structure whereby the Class I differential at Springfield 
was the same as the differential at St. Louis and was 14 cents less than 
the differential at Kansas City. 


Mid-Am, which offered additional testimony in support of the 
AMPI/Mid-Am proposal, contended that a price as low as that 
proposed by Prairie Farms was no longer necessary in the Springfield 
area since such supplies have a growing association with markets to the 
south. Mid-Am also contended that there are sufficient supplies of 
milk located to the north of Kansas City and St. Louis that can be 
relied upon for fluid milk needs in those consumption centers. AMPI 
also testified that a Class I differential of $1.99 at Springfield would 
produce chaos in markets in all directions. AMPI noted that a $1.99 
differential at Springfield would result in an alignment rate in excess of 
4.4 cents per 10 miles between Springfield and the mandated $2.77 
Class I differential at Fort Smith. 


Mid-Am and Prairie Farms altered their positions and filed a joint 
brief supporting a $2.19 Class I differential at Springfield. The basis for 
such differential (a minus 58-cent location adjustment) was not 
specified. 
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Foremost Dairies, Inc., which operates a pool distributing plant at 
Springfield, opposed the AMPI/Mid-Am proposal and supported the 
testimony and proposal submitted by Prairie Farms. Foremost 
contends that recognition must continue to be given to the surplus milk 
production available in the Springfield area that was provided for under 
the pricing structure that existed prior to May 1, 1986. In its brief, 
Foremost indicates that a Class I differential of $2.12 at Springfield 
would be less inequitable and would reflect the 2.25-cent rate proposed 
by AMPI/Mid-Am for out-of-area location adjustments and the 
mileage between Springfield and Oklahoma City. 


The National Farmers Organization (NFO) opposed both the 
AMPI/Mid-Am and Prairie Farms proposed location adjustments for 
the Springfield area. NFO, which does not represent producers on the 
Southwest Plains market, but which represents producers in southwest 
Missouri who supply the Southern Illinois market, suggested that a 
middle of the road approach needs to be taken to balance producer 
and handler interests in the Springfield area. NFO suggested that a 
$2.12 differential value at Springfield would accomplish such an 
objective and is based on the 2.25-cent proposed out-of-area rate and 
the mileage between Oklahoma City and Springfield. 


NFO also suggested modifications to the AMPI/Mid-Am proposed 
location adjustments at Fayetteville and Zones IV and V of the 
marketing area. At Fayetteville NFO suggested a $2.43 Class I 
differential (34-cent location adjustment). NFO testified that such a 
location adjustment would provide for east-west alignment of pricing 
in northern Arkansas as such price was proposed by Foremost to apply 
at Paragould, Arkansas under the Central Arkansas order. In Zones 
IV and V of the marketing area, NFO suggested Class I differentials 
of $2.17 and $2.32, respectively. Such pricing would result in 
maintaining the same east to west alignment from Springfield to 
Wichita that exists under the current Southwest Plains order. NFO 
contends that the intra-market east-west alignment (Zone IV exceeds 
Springfield by 5 cents and Zone V exceeds Springfield by 20 cents) 
should not be disturbed. 


Two handlers that operate distributing plants in Zone V proposed 
greater minus location adjustments for such area than proposed by 
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AMPI/Mid-Am. Jackson Ice Cream Co., whose plant is located at 
Hutchinson, proposed that a 60-cent location adjustment ($2.17 
differential value) be established for Zone V. The handler testified 
that such adjustment was necessary to better align prices between the 
handler’s plant and plants that are regulated under the Greater Kansas 
City order. The handler testified that most of the stores supplied by 
the Hutchinson plant are in the direction of Kansas City in competition 
with sales by distributing plants from the Kansas City area. 


Prior to May 1, 1986, the Class I price in Zone V exceeded the 
Kansas City price by 6 cents. Since May 1, absent a location 
adjustment change under the Southwest Plains order, the Zone V Class 
I price exceeds the Kansas City price by 67 cents. Consequently, 
Jackson contends that a 60-cent location adjustment, which would 
provide for a 25-cent price difference between Kansas City and 
Hutchinson, is necessary to maintain some reasonable minimum order 
price competition between the two areas. 


Steffen Dairy Co., whose plant is at Wichita, proposed that a 78- 
cent location adjustment apply in Zone V. Such an adjustment would 
result in virtually no change in the price relationship between Kansas 
City and Wichita as a result of the change in the Class I differentials 
effective May 1, 1986. At the hearing, and in its brief, Steffen indicated 
that at least a 55-cent location adjustment for Zone V ($2.22 
differential value) was justified on the basis of a 3.5-cent rate applicable 
to the cost of hauling bulk milk. In addition, Steffen testified that most 
of the plants sales of fluid milk products are made in competition with 
other plants where lower prices apply rather than with plants to the 
south where higher prices apply. 


Both Steffen and Jackson testified that the AMPI/Mid-Am proposal 
does not provide a price in Zone V that is low enough to recognize the 
supplies of milk that are available in the immediate area, and that the 
price need not be as high as the cooperatives proposed to attract milk 
supplies to Zone V plants. Also, in its brief Steffen indicated that the 
AMPI/Mid-Am proposal merely splits the 85-cent mandated price 
spread between the Greater Kansas City and Southwest Plains orders 
at Wichita, thus assuming that marketing conditions between Oklahoma 
City and Wichita are the same as between Kansas City and Wichita. 
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Steffen points out that under the cooperatives’ proposal, 49 percent (42 
cents) of the 85-cent difference is reflected between Oklahoma City 
and Wichita while 51 percent (43 cents) is covered between Wichita and 
Kansas City. Prior to May I, 1986, 25 percent of the 24-cent difference 
in the differentials between the orders was reflected between Kansas 
City and Wichita (6 cents) and 75 percent of the spread was reflected 
between Wichita and Oklahoma City (18 cents). 


[1]° Farm Fresh, Inc., which is building a new distributing plant at 
Chandler, Oklahoma (Lincoln County) to replace its plant at Ponca 
City, opposed the removal of Lincoln County from Zone III and its 
inclusion in Zone I. The handler contends that the rezoning of Lincoln 
County has nothing to do with the stated primary purpose of the 
hearing to consider location adjustment changes to conform with the 
Class I differentials mandated by the Food Security Act of 1985. The 
handler further contends that the rezoning issue was buried within the 
proposed pricing changes for the order and, as a result, was not known 
by Farm Fresh in sufficient time for the handler to adequately prepare 
for the hearing. Since the summary of the purpose of the hearing did 
not specify the proposed rezoning, Farm Fresh contends that the issue 
was not properly noticed for hearing. Farm Fresh further contends 
that the rezoning proposal cannot be adopted without the preparation 
of a regulatory flexibility analysis indicating the impact of the rule on 
a small business. In addition, Farm Fresh contends that the record 
would not support the rezoning since Lincoln County is a relatively 
heavy milk producing area and further, that Chandler is no farther 
from supplies of milk in southwest Missouri than is Ponca City. 


[2] Effective May 1, 1986, the Class I differentials for the Southwest 
Plains and Fort Smith, Arkansas orders were increased by 79 cents and 
82 cents, respectively, te $2.77. Such differential applies to plants in 
Zone I of the Southwest Plains order as well as to the only plant 
regulated under the Fort Smith, Arkansas order. No location 
adjustments apply at plants in Zone I since it contains the major 
population center in the market and is the focal point for pricing 


°The paragraphs specifically relating to the movement of Lincoln County to Zone I are 
numbered herein to facilitate reference to a particular paragraph. 
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adjustments at all other areas under the order. Also, no location 
adjustment should apply at Fort Smith under the Southwest Plains 
order to recognize the mandated Class I differential at that location. 


[3] Lincoln County should be removed from Zone III and be 
included in Zone I as proposed by AMPI/Mid-Am. Such action was 
supported by a handler who operates a distributing plant in Zone I at 
Norman (Cleveland County). The handler supported the proposal 
because of the proximity of Chandler (where the new distributing plant 
is being constructed) to the Oklahoma City area and other plants in the 
area that serve the major population center. 


[4] Farm Fresh contends that Lincoln County should remain in 
Zone III (where a minus 18-cent location adjustment would apply) 
because: (I) Chandler is 45 miles from Oklahoma City; (2) Farm 
Fresh’s principal competitors are located at Tulsa in Zone III; and (3) 
the new plant at Chandler is no farther from southwest Missouri supply 
areas than the current plant at Ponca City. Such factors are not 
controlling in determining the appropriate zone in which Lincoln 
County should be included. 


[5] Under a zone pricing arrangement, location adjustments are not 
established on the precise location of each and every plant. Prices are 
established at major city locations with the territory being expanded to 
include additional counties in the proximity of the population center 
within which additional plants may be located. Within such zone the 
same prices apply to all plants that would be expected to compete with 
each other, both in terms of fluid milk sales in the major population 
center, and in the procurement of supplies of milk. For example, Zone 
I includes the major population centers around Oklahoma City. 
However, in total Zone I includes a band of 19 central Oklahoma 
counties that extends from Caddo County on the west to the Arkansas 
border on the east. Such zone, in addition to recognizing the major 
population center, recognizes the location value of milk in central 
Oklahoma that is identical on an east-west axis from Fort Smith to 
Oklahoma City. In contrast, the focal point for pricing in Zone III is 
Tulsa, the major population center. A minus location adjustment 
applies at Tulsa and 25 north and northeastern counties because such 
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counties are relatively nearer to supplies of milk in southwest Missouri 
and southern Kansas than Oklahoma City and the counties in Zone I. 


[6] Because of its proximity to Oklahoma City and the $2.77 Class 
I differential value of milk across central Oklahoma, Lincoln County is 
much more closely associated with the value of milk in Zone I than 
with the value of milk at Tulsa in Zone III. Lincoln County is adjacent 
to Oklahoma County and most of the territory in the County (including 
Chandler) is south of the north border of Oklahoma County. Chandler 
is about 15 miles east of the Oklahoma County border and about the 
same distance north of the east-west price line mandated by the Food 
Security Act of 1985. In such a situation, it would be unreasonable for 
a minus 18-cent location adjustment to apply at Chandler, as was 
proposed for the more northeastern population center at Tulsa, since 
the primary competitors of the new plant in terms of both sales and 
procurement would be other plants in the Zone I area. 


[7] In terms of procurement of raw milk supplies, the Chandler 
plant is much further south of milk supplies in Kansas than the current 
plant at Ponca City. Also, the Chandler plant is further from the heavy 


southwest Missouri supply area than plants in the Tulsa area. The fact 
that Lincoln County is the third largest milk producing county in 
Oklahoma (3.5 to 4 million pounds of milk per month) is not a factor 
that requires a minus 18-cent location adjustment in such county. 
Lincoln County supplies, which are available to any number of plants, 
cannot possibly satisfy the fluid milk requirements of the major 
population center. Additional supplies must be obtained from northern 
and northeastern supply areas. Obviously, by the submission of their 
proposal, AMPI and Mid-Am (which are major suppliers of Farm 
Fresh) would not prefer to make supplies available to the Chandler 
location at a price less than the price that applies in the adjacent 
Oklahoma County because greater costs would be incurred in supplying 
the new plant. In fact, the cooperatives testified that it would cost 
more than an additional 18 cents to supply the plant at its new location. 
This indicates that the location value of milk at Chandler is essentially 
the same as for other current Zone | locations, and is in excess of the 
value of milk at plants in Zone III that are nearer to the primary 
sources of supply for the market. 
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[8] Farm Fresh, which is now the largest distributing plant in 
Oklahoma, is considered to be a small business. Virtually all other 
fluid milk plants, and the producers who supply such plants, are also 
considered to be small businesses. While the inclusion of Lincoln 
County in Zone I may have an impact on Farm Fresh, the primary 
consideration is the establishment of uniform prices at similarly 
situated handler plants as required by the Agricultural Marketing 
Agreement Act of 1937, as amended. As indicated by Farm Fresh, the 
decision to build a new plant at Chandler was based in part on the 
reduction in costs to supply the fluid milk needs of the major 
population center. The minimum order price should be the same at 
Chandler as at other similarly located plants that serve the Oklahoma 
City area and which also will compete with Farm Fresh for a source of 
supply. Also, the higher price will partially offset the extra costs 
incurred by producers to supply the new plant relative to supplying 
plants that are nearer to the principal sources of supply in southwestern 
Missouri and southern Kansas. 


[9] The notice scheduling the hearing indicated that the purpose of 
the hearing was to consider proposals to amend seven different milk 
orders and the proponents indicated the proposals were designed to 
change location adjustment provisions to conform with Class I 
differentials mandated by the Food Security Act of 1985. The major 
impetus for the hearing was the change in Class I differentials, as 
indicated in the summary of the hearing. It is not possible to indicate 
in a short summary of the purpose of the hearing all the zoning and 
price changes for specific plant locations that were proposed by 
amending location adjustment provisions. All of the specific proposals 
for the various orders were set forth in the hearing notice as required 
for review by interested parties. Farm Fresh, a handler who has long 
been regulated under the Southwest Plains order, would certainly have 
an interest in proposed pricing changes at either the new or current 
plant location. It is the responsibility of affected parties, such as Farm 
Fresh, to determine if and how the specific proposals would affect 
prices at various locations, rather than depend on a summary of 
potential changes prepared by another party. Although the rezoning 
of Lincoln County was not the major impetus for the hearing, 
consideration of the issue was both timely and relevant in terms of the 
inter and intra-market price adjustments that might be required as a 
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result of the Class I differential changes. Although more time to 
prepare may have been desired, Farm Fresh participated at the 
hearing, both through direct testimony and cross-examination of other 
witnesses, and filed a brief. All of the issues relevant to a 
determination of the appropriate zoning of Lincoln County were fully 
explored on the record of the proceeding. 


[10] Farm Fresh excepted to the inclusion of Lincoln County in 
Zone I. Farm Fresh contends that such action: (1) would disrupt 
historical price relationships since Lincoln County has been included in 
Zone III for many years; (2) would establish a price to Farm Fresh that 
is in excess of the price applicable to primary competitors in Zones III 
and V; (3) cannot be justified on the basis of the proximity of milk 
supplies since the Chandler plant is 25 miles closer to the market’s 
major milk supply area than the current Ponca City plant; (4) is based 
on speculation that supplies of milk would not be made available to 
Chandler at the Zone III price; (5) does not address the impact of the 
price change on a small business as required by the Regulatory 
Flexibility Act; and (6) was not adequately noticed for hearing. 


[11] As previously stated in this decision, the issue of the 
appropriate location adjustment for Lincoln County centers on whether 
the location value of milk delivered to Chandler is more closely 
associated with the value of milk in Zone I or Zone III. The issue is 
relevant since the replacement of the Ponca City plant with a new plant 
that is under construction at Chandler reflects a significant new 
development in marketing conditions under the Southwest Plains order. 
Since no milk has been priced at the Chandler location in the past, 
there has been no historical price relationship between Chandler and 
plants at any other location in the market. 


[12] The inclusion of Lincoln County in Zone I will increase the 
cost to Farm Fresh at Chandler by 18 cents relative to the Ponca City 
plant and other plants in Zone III at Enid and Tulsa, Oklahoma. 
Whether these plants or other plants in Oklahoma City are the primary 
competitors of Farm Fresh in the distribution of fluid milk products is 
not a particularly relevant consideration. Also, whether Farm Fresh 
distributes most of its fluid milk products in the major Oklahoma City 
population area or in areas to the north is not relevant. Even if all the 
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fluid milk sales by Farm Fresh were made in northern areas in 
competition with plants at which lower prices apply, it would not have 
a bearing on the value of milk delivered to the plant at Chandler. The 
primary consideration is whether the costs incurred in supplying the 
Chandler plant with milk from the major production areas of the 
market are more closely associated with the value of milk in Zone I or 
with the lower value of milk delivered to plants in Zone III that are 
nearer to the major production areas of the market. 


[13] In this regard, Chandler is substantially further south from the 
southern Kansas supply area than the current Ponca City plant or other 
distributing plants in Zone III (Enid and Tulsa). Chandler is about 100 
miles further from this supply area than Ponca City. Consequently, 
greater costs would be incurred to supply milk to the Chandler location 
than to the Ponca City or other Zone III locations from southern 
Kansas. 


[14] With respect to the major production area in southwestern 
Missouri, the claim by Farm Fresh that Chandler is 25 miles closer to 
such area than Ponca City is not supported by testimony of the specific 
southwestern Missouri locations involved. Although the testimony of 
cooperative associations likewise does not provide specific locations, a 
review of the Household Goods Carriers’ Bureau Mileage Guide 13 (of 
which official notice was taken at the hearing) supports the conclusion 
that Chandler and Ponca City are about the same distance from this 
major production area. However, the relevant mileage comparison 
with respect to supplies of milk in southwest Missouri is with Tulsa, not 
Ponca City. In this regard, Chandler is about 60 miles further from the 
southwestern Missouri production area than is Tulsa. This indicates 
that the value of milk delivered to Chandler is greater than the value 
of milk delivered to Tulsa. If prices were the same at Tulsa and 
Chandler, there would be no economic incentive under the order for 
producers to incur the additional costs involved to supply the Chandler 
location, versus Tulsa, from the southwestern Missouri production area. 


[15] The foregoing lends considerable support to the testimony of 
cooperative associations that it would cost more than the additional 18 
cents to supply Farm Fresh at its new plant location at Chandler. 
Because of the distances involved, milk originating in both the major 
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southwestern Missouri and southern Kansas production areas has a 
greater value delivered to Chandler than to other Zone III locations at 
Tulsa, Enid or Ponca City. The producers who supply the Chandler 
plant will provide a greater economic service to Farm Fresh than the 
service provided in supplying other plants in Zone III that are nearer 
the primary production areas of the market, and should be 
compensated accordingly. Consequently, all relevant factors involved, 
rather than speculation, indicate that Lincoln County should be 
included in Zone I. 


[16] The inclusion of Lincoln County in Zone I will not have a 
significant economic impact on Farm Fresh. The 18-cent increase at 
Chandler represents less than 1.4 percent of the minimum order Class 
I price applicable at the handler’s Ponca City plant during 1985. 
Furthermore, even if there were a substantial price increase at 
Chandler, there would be no basis under the Agricultural Marketing 
Agreement Act of 1937, as amended, to establish a different price for 
Farm Fresh because of a size comparison between Farm Fresh and 
other handlers. Such Act requires that prices be uniform among 
similarly located handlers. Also, it would not appear that any further 
regulatory flexibility analysis of the impact on Farm Fresh would be 
required since the promulgation of Agency rules involving prices are 
exempt from the Regulatory Flexibility Act. This is specified in Section 
601(2) of the Regulatory Flexibility Act which states ". . . that the term 
‘rule’ does not include a rule of particular applicability relating to . . . 
pricess. 3." 


[17] With respect to other procedural issues involved, Farm Fresh 
raised no issues relating to the adequacy of the notice of hearing that 
were not previously considered in this decision. For all of the 
foregoing reasons, Lincoln County should be included in Zone I. 


Adjustments to the Zone I price to reflect the value of milk at other 
locations are necessary because of the changes in the price 
relationships between the Southwest Plains and other Federal order 
markets. The price alignment issue is particularly acute with respect 
to northern and northeastern areas, particularly Wichita and 
Springfield, where the greatest controversy exists over the location 
adjustments that should apply at such locations under the order. At all 
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other locations there was either no opposition to the location 
adjustments proposed by AMPI/Mid-Am, or at least a much narrower 
range between what was proposed and suggested modifications to such 
proposal. For northern areas, the price adjustment should reflect, to 
the extent possible, the market structure set forth previously and the 
cost of hauling milk from where it is produced to the principal 
population centers where it is needed for use in fluid milk products. 
To the south and west of Zone I, the location adjustments are 
primarily an alignment issue. 


Zone II should be redefined as proposed by AMPI/Mid-Am to 
include only those southern Oklahoma counties that are located 
between Zone I and Texas. The plus location adjustment should also 
be increased from 7 cents to 23 cents, resulting in a Class I differential 
value of $3.00. There was no opposition to this proposed location 
adjustment change and there are no longer any pool plants in the area. 
The location adjustment increase reflects the increase in the difference 
between the Class I differentials under the Southwest Plains and Texas 
orders since May 1, 1986. 


Prior to May 1, the Texas order differential ($2.32) exceeded the 
Southwest Plains order differential ($1.98) by 34 cents. This difference 
reflected an alignment rate of about 1.6 cents per 10 miles over the 
distance between Oklahoma City and Dallas. Since May 1, the 
difference in the differentials between the two orders is 51 cents, 
reflecting an alignment rate of about 2.4 cents per 10 miles. Because 
of the increase in the differential difference between the two orders, a 
23-cent location adjustment represents an appropriate value of milk in 
southern Oklahoma territory that is approximately halfway between 
Dallas and Oklahoma City. 


The current western counties in Zone II (including the panhandle 
area) should be included in Zone III with a minus 18-cent location 
adjustment. There was no opposition to such proposal and there are 
no longer any pool plants in this area. This change is necessary 
because of the substantial price alignment change between the 
Southwest Plains and Texas Panhandle orders. Prior to May 1, the 
Class I differential under the Texas Panhandle order ($2.25) exceeded 
the Southwest Plains differential by 27 cents. Since May 1, the Texas 
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Panhandle differential has been 28 cents less than the Southwest Plains 
differential. Consequently, a minus 18-cent location adjustment, rather 
than a plus 7-cent adjustment, will recognize the declining value of milk 
to the west of Oklahoma City mandated by the Food Security Act of 
1985. 


As indicated previously, location adjustments to the north and 
northeast of Oklahoma City are more critical than those just discussed, 
both in terms of price alignment with other markets and in terms of 
the structure of the Southwest Plains market. The primary structural 
consideration is the dependence upon northern milk supplies, 
particularly those in southwest Missouri, to meet the fluid milk needs 
of the major population centers of the market, namely, Oklahoma City, 
Tulsa, and Wichita. 


Proponents of various location adjustments relied upon various 
alignment rates ranging from 2.0 to 3.5 cents per 10 miles. However, 
since location adjustments are intended to reflect the cost of hauling 
bulk milk from where it is produced to where it is needed, the rate 
used to calculate location adjustments should reflect hauling costs. 


Producers who supply milk to distant plants incur a greater hauling cost 
than producers who supply relatively nearby plants. Thus, location 
adjustments that reflect the cost of hauling bulk milk compensate 
producers for the varying degrees of service they provide to handlers 
by supplying milk to different locations. 


In this regard, a number of witnesses testifying with respect to the 
Southwest Plains and other orders involved in the proceeding indicated 
that $1.60 per loaded mile represents the current cost of hauling bulk 
milk. Such cost represents a rate per 10 miles that varies from 3.27 to 
3.56 per hundredweight, depending on the weight of the load. 
However, a conservative rate, rather than an actual rate, should be 
used for location adjustments to encourage hauling efficiencies and 
minimize the potential of exceeding actual costs. If location 
adjustments were based on a rate sufficiently in excess of costs, 
significant economic incentives could be created to move milk to obtain 
hauling profits rather than for the purpose of supplying fluid milk 
needs. Also, some concern was expressed with respect to declines in 
fuel costs which might not be reflected in hauling costs. Consequently, 
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a rate of 3 cents per 10 miles should be used as a conservative hauling 
rate to reflect the varying values of milk and to align prices between 
Zone I and zones to the north and northeast. It is noted that the use 
of such rate is constrained somewhat by the scope of the proposals as 
well as by the proximity of certain plants to Fort Smith, which has a 
mandated differential. 


The Zone III location adjustment proposed for the counties north 
of Zone I is minus 18 cents, compared to minus 10 cents currently. 
There was no opposition to the proposed adjustment and it was 
supported by handlers who operate plants in the area in briefs. Tulsa 
is the major population center in the zone. Also, Tulsa and Ponca City 
are basing points for determining location adjustments at plants that 
are substantial distances from the marketing area. Historically, prices 
have been the same at both cities since both are approximately the 
same distance from Oklahoma City. 


Tulsa is 105 miles northeast of Oklahoma City and the minus 18-cent 
proposed adjustment represents an alignment rate of about 1.6 cents 
per 10 miles. However, recognizing only the northward direction, the 
adjustment represents a rate of about 3 cents per 10 miles from the 
mandated price line that extends from Oklahoma City to Fort Smith. 
In addition, such price represents an alignment rate of about 3 cents 
between Tulsa, Oklahoma and Topeka, Kansas. The Tulsa differential 
would be 67 cents greater than Topeka over a distance of 220 miles. 


Ponca City is straight north of Oklahoma City by 102 miles. 
Incorporation of the 3-cent hauling rate would result in a substantially 
lower price at Ponca City than was proposed or testified to by any 
interested party. However, the controlling factor in determining the 
value of milk north of Zone I must be Tulsa, which is the second 
largest population center in the market. Also, since prices have 
historically been the same in this territory, and since both cities are 
basing points, the minus 18-cent location adjustment ($2.59 differential 
value) should be adopted. 


At Fayetteville, Arkansas, AMPI/Mid-Am proposed a minus 22- 
cent location adjustment (a $2.55 differential value) while NFO 
suggested a 34-cent location adjustment ($2.43 differential). A $2.43 
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differential at Fayetteville is too low relative to the $2.77 mandated 
Class I differential at Fort Smith which is 62 miles south of Fayetteville. 
A 34-cent location adjustment at Fayetteville would represent an 
alignment rate of over 4.8 cents per 10 miles between Fayetteville and 
Fort Smith. Such a rate, which probably exceeds the cost of hauling 
packaged milk, would represent a severe misalignment of pricing 
between distributing plants at Fayetteville and Fort Smith. 


The 22-cent location adjustment at Fayetteville would represent 
about a 3.1-cent rate over the seven 10-mile zones between Fort Smith 
and Fayetteville. Since such rate is reasonably close to the 3-cent 
hauling rate for bulk milk, the $2.55 differential proposed at 
Fayetteville is about as low a price that can be justified at such 
location. Consequently, the 1-cent increase in the location adjustment 
at Fayetteville should be adopted. 


The two most populated counties in Zone IV, which is north of 
Tulsa and Fayetteville, are Montgomery County, Kansas and Jasper 
County, Missouri. The minus 47-cent location adjustment proposed 
($2.30 differential) should be adopted since such adjustment represents 
an alignment rate of about 3 cents per 10 miles on a north-south basis. 
For example, Independence, Kansas (Montgomery County) is about 90 
miles north of Tulsa and Joplin, Missouri (Jasper County) is about 90 
miles north of Fayetteville. Consequently, the value of milk in Zone 
IV, based on a 3-cent hauling rate from north to south, would be $2.32 
based on Tulsa, and $2.28 based on Fayetteville. As such, the $2.30 
differential that results from the minus 47-cent location adjustment 
proposed is reasonable in view of the cost of hauling milk and the 
north to south alignment of prices. 


Springfield, Missouri, which is northeast of the major population 
centers of the Southwest Plains market, is in the heart of a major milk 
producing region. This region has by far the greatest volume of milk 
supplies that are available to meet the fluid milk needs of the market. 
Such factor has been recognized under the pricing structure that existed 
prior to May 1. Prior to May l, the Class I differential was $1.60 at 
Springfield, the same as the differential at St. Louis (209 miles to the 
northeast), and 14 cents lower than the differential at Kansas City (169 
miles to the northwest). 
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The Class I differential value at Springfield that results from the 
location adjustments proposed range from $2.01 to $2.30. Proponents 
of the various differentials relied on a variety of alignment rates to 
justify their positions. Basically, those parties that proposed the 
greatest minus location adjustments place primary emphasis on the 
supplies of milk available in the area and the need to continue the 
historical pricing structure that recognized such supplies of milk. The 
lesser minus location adjustment would give little recognition to the 
supply situation basically indicating that the historical pricing structure 
has been altered. 


Application of the current Southwest Plains location adjustment at 
Springfield (minus 38 cents) would result in a $2.39 differential. Such 
differential would be 47 cents higher than at Kansas City and 38 cents 
higher than the $2.01 differential proposed for St. Louis under another 
proceeding. Consequently, the alignment of pricing at Springfield has 
been significantly altered by the change in the Class I differentials on 
May 1. However, to the extent possible, the substantial volume of milk 
available in the Springfield area must be recognized under the 
Southwest Plains order pricing structure. 


The extent to which recognition can be given to the substantial 
production in the area by a relatively lower value of milk is constrained 
by the price alignment that results among distributing plants at 
Springfield, Fayetteville and Fort Smith. For example, a $2.01 
differential at Springfield, which would result in an alignment rate of 
about 3 cents per 10 miles between Springfield and Tulsa, would result 
in a substantial misalignment of pricing between distributing plants in 
a more north to south direction. With a $2.01 differential, the resulting 
alignment rate between Springfield and the mandated differential at 
Fort Smith would exceed 4 cents per 10 miles. Between Springfield and 
the $2.55 differential at Fayetteville (120 miles), the rate would be 
about 4.5 cents. 


The 3-cent rate, which is a conservative estimate of bulk milk 
hauling costs, applies on a straight north to south axis. The mandated 
differentials also have the greatest alignment rate on a straight north 
to south direction and this rate declines as the direction is tilted to the 
east or west. However, to recognize the existence of milk supplies in 
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the Springfield area, the 3-cent hauling rate should be used in a 
northeast direction. This will recognize the situation in the Southwest 
Plains market whereby the major production area is not located strictly 
to the north. 


The extent to which the 3-cent hauling rate can be shifted to the 
east is constrained by the location of distributing plants at Fayetteville 
and Fort Smith. Since Fayetteville is the nearest major population 
center where a pool distributing plant is located, it must be the basis 
from which the relative value of milk at Springfield is computed. A 3- 
cent rate between Fayetteville and Springfield indicates that the price 
at Springfield should be 36 cents lower than at Fayetteville. 
Consequently, relative to Zone I, a minus 58-cent location adjustment 
should apply in the Springfield area, resulting in a $2.19 Class I 
differential value. 


Foremost filed exceptions to the $2.19 Class I differential adopted 
at Springfield and contended that the Class I differential at Springfield 
should not be greater than $2.12. The exceptions, however, do not 
provide a basis to further reduce the Class I differential at Springfield 
under the Southwest Plains order. The location adjustment at 
Springfield is limited by the Class I differential to the south at 
Fayetteville which is also constrained by the mandated Class I 
differential at Fort Smith. In view of these southern prices, the Class 
I differential at Springfield cannot be lower than $2.19. 


It is noted that the Springfield, Fayetteville and Fort Smith areas 
are outside the boundaries of the current Southwest Plains marketing 
area. Such areas have a significant association with the Southwest 
Plains market, as three of the distributing plants in the area (two at 
Springfield and one at Fayetteville) are regulated under the order. 
Also, a proposal to include this territory in the Southwest Plains 
marketing area is under consideration. 


The appropriate location adjustments, for reasons previously stated, 
at Fort Smith, Fayetteville and Springfield are zero, minus 22 cents and 
minus 58 cents, respectively. These adjustments will be reflected in 
that portion of the location adjustment provisions that relate to areas 
outside the marketing area. The minus 58-cent adjustment for the 
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Springfield area (Greene County) will be specified and will apply to a 
large number of additional southern Missouri counties. Extension of 
this $2.19 constant price surface across southern Missouri, as was 
proposed, is consistent with the east to west mandated constant price 
line that extends from Chattanooga through Memphis, Little Rock, and 
Fort Smith to Oklahoma City. In similar fashion, the $2.77 price line 
(no adjustment) and the $2.55 price line (minus 22 cents) will be 
extended across central and northern Arkansas. 


However, these two price adjustments for Arkansas will not be 
specifically indicated in the Southwest Plains order. The regulatory 
language of the Southwest Plains order, which establishes location 
adjustment zones to equate values of milk with prices established by 
other orders in seven states that surround the Southwest Plains 
marketing area, is being shortened and simplified to accomplish the 
same objective. Since the proper milk value has been determined at 
Fayetteville with respect to its primary association with the Southwest 
Plains market, and at Fort Smith by recognizing the mandated 
differential, the Central Arkansas order will have to recognize these 
values under the zone pricing structure to be established for that order. 
The Central Arkansas order covers a substantial proportion of the 
territory in Arkansas, and for reasons set forth in the next issue, will 
zone prices throughout the State to recognize the mandated differential 
at Fort Smith and the value of milk at Fayetteville. Consequently, the 
opportunity presents itself to greatly simplify the out-of-area location 
adjustment provisions of the Southwest Plains order. The Southwest 
Plains order language no longer needs to specify groups of Arkansas 
counties, or out-of-area zones, to which specific location adjustments 
are applied to coordinate pricing with other orders. The order need 
only specify that the location adjustment under the Southwest Plains 
order for any plant located in Arkansas shall be the difference between 
the Southwest Plains Class I price and the Class I price applicable at 
any plant in Arkansas under the Central Arkansas order. This 
procedure should also be used for establishing location adjustments in 
other states surrounding the Southwest Plains marketing area where a 
substantial proportion of the territory is included under a Federal order 
(Louisiana, Texas, New Mexico and Colorado). This will greatly 
shorten and simplify the regulatory language without making any 
pricing changes from what was proposed and continues the current 
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procedure to recognize the value of milk in other order areas under the 
Southwest Plains order. 


The location adjustment issue in the Wichita (Zone V) area is 
similar to the Springfield area that was previously discussed. There is 
a significant amount of production available in the area though not 
nearly so much as in southwest Missouri. However, a significant 
change in the price alignment between the Southwest Plains and 
Greater Kansas City orders occurred on May 1. Prior to May 1, the 
Class I price under the Southwest Plains order at the four distributing 
plants in Zone V was only 6 cents greater than the Class I price 
applicable at Junction City and Topeka under the Greater Kansas City 
order. Since May l, the price in Zone V has been 67 cents greater 
than the Class I price applicable at these northern plants with which 
Zone V handlers compete for fluid milk sales in Kansas. Based on the 
112 miles between Wichita and Junction City, the pricing change 
represents an increase in the alignment rate from one-half cent to over 
5.5 cents per 10 miles. Such a change obviously indicates that there 
should be a greater minus location adjustment applicable to Zone V 
under the Southwest Plains order. 


The $2.35 differential (42-cent location adjustment) proposed by 
AMPI/Mid-Am does not go far enough to recognize the alignment 
problem between Wichita and Kansas City order plants. The resulting 
alignment rate between Wichita and Junction City would be over 3.5 
cents per 10 miles while the rate between Wichita and Ponca City to 
the south would be just over 2.6 cents per 10 miles. 


On the other hand, a $2.22 or lesser differential in Zone V would 
recognize the alignment problem to the north, but not the south. Such 
proposed differential, which is based on a 3.5-cent rate from Oklahoma 
City, would result in an alignment rate of 2.5 cents between Junction 
City and Wichita. However, such differential would represent a rate 
between Wichita and Ponca City in excess of 4.1 cents per 10 miles. 


The brief of Steffen Dairy suggested that a large number of factors 
need to be taken into account in establishing the location adjustment 
in Zone V. However, in suggesting that all such factors are relevant, 
the $2.22 proposed differential value of Steffen is based on the full cost 
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of hauling bulk milk between Oklahoma City and Wichita. Such 
proposal ignores the price alignment constraint established by the 
existence of the $2.59 differential value at Ponca City that extends 
across northeastern Oklahoma. Also, a location adjustment that is on 
the conservative side of the cost of hauling bulk milk should be used 
for reasons previously indicated. 


A 3-cent rate based on the distance between Ponca City and 
Wichita would result in a $2.32 differential in Zone V. However, since 
the $2.59 differential value extends across northeastern Oklahoma, a 
$2.30 differential should be established in Zone V which is the same as 
the differential for Zone IV that is to the east and adjacent to Zone V. 
Such differential, which is the result of a minus 47-cent location 
adjustment, results in a alignment rate of slightly more than 3.2 cents 
between Ponca City and Wichita and slightly less than 3.2 cents 
between Wichita and Junction City. As a result of the adjustment 
change, Zones IV and V should be combined. 


Steffen took the position in exceptions that the Class I differential 
at Wichita should be reduced further to mitigate competitive inequities 
between Southwest Plains order handlers located at Wichita and 
handlers located to the north that are regulated under the Greater 
Kansas City order. As indicated previously in this decision, the minus 
location adjustment at Wichita reflects slightly in excess of the 
conservative estimate of the cost of hauling bulk milk. This is 
necessary to reflect the substantial change in the relationship between 
the Class I differentials for the Southwest Plains and Greater Kansas 
City orders that took place on May 1, 1986. However, any greater 
minus location adjustment at Wichita would result in a misalignment 
of prices between Wichita and more southern locations. 


Zone VI, which is the southwestern Kansas area, should be 
reestablished as Zone V because of the previous combination of Zones 
IV and V. The proposed minus 27-cent location adjustment should be 
adopted ($2.50 differential value). There was no opposition to this 
proposal and there are no longer any pool plants in the area. 
Historically, prices in western Kansas have been higher than those in 
central Kansas because of the influence of higher prices in Colorado 
under the Eastern Colorado order. Prior to May 1, the Eastern 
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Colorado Class I differential of $2.30 exceeded the Southwest Plains 
differential by 32 cents. Since May 1, the Eastern Colorado differential 
has been 4 cents less than Southwest Plains ($2.73 versus $2.77). 
Consequently, a $2.50 differential in this southwestern Kansas area of 
relatively limited production is reasonable in view of the historical 
alignment and the influence of the Eastern Colorado differential in the 
area. 


As previously stated, the procedure for establishing location 
adjustments outside the Southwest Plains marketing area that 
recognizes the value of milk established in such areas under other 
Federal orders should be continued. An advantage of such procedure 
is illustrated by the circumstances that occurred when the adjacent St. 
Louis-Ozarks order was terminated. Plants that were regulated under 
that order became regulated under the Southwest Plains order. 
However, because the location adjustments of the Southwest Plains 
order provided for the same pricing of milk in southwest Missouri as 
was provided under the St. Louis-Ozarks order, no price changes 
occurred at plants that became regulated under the Southwest Plains 
order. This is consistent with the requirement that prices under 
Federal orders are established at the location at which milk is received 
from producers. If price changes had occurred at the southwest 
Missouri plants as a result of the regulatory change, prices would have, 
in effect, been established on the basis of where milk was distributed. 


One modification should be made to the proposed out-of-area 
location adjustments for the central and western Colorado areas. 
Currently, no location adjustment applies in such areas and a 
continuation of such procedure was proposed. However, prior to May 
1, the Class I differentials under the Southwest Plains and Western 
Colorado orders were about the same ($1.98 under Southwest Plains 
versus $2.00 under Western Colorado). Since May 1, the Southwest 
Plains differential has exceeded the Western Colorado differential by 
77 cents. Consequently, a minus 77-cent location adjustment should 
apply in central and western Colorado areas where no adjustment 
currently applies. 


For those distant areas that are beyond the states where the 
Southwest Plains order provides specific location adjustments, the rate 
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for establishing location adjustments should be increased to 2.25 cents 
from the current 1.5 cents. Because of the extensive zoning procedure 
used, the nearest northern market where the higher rate would apply 
for establishing a location adjustment is Nebraska. The differentials 
mandated on May 1 reflect an alignment rate of 2.22 cents per 10 miles 
between Oklahoma City and Omaha, Nebraska. In terms of the 
distance between Omaha and the nearer Southwest Plains order basing 
point (Ponca City) the alignment rate is 2.27 cents per 10 miles. 
Consequently, a rate of 2.25 cents is reasonable in determining location 
adjustments in such distant areas. The minus adjustments for all areas 
not zoned, except Texas, should continue to apply on the basis of the 
distance between any plant and the nearer of Ponca City or Tulsa. The 
adjustment for areas in Texas that are outside any Federal milk 
marketing order area should be plus 2.25 cents per 10 miles between 
any such plants in Texas and Oklahoma City. Use of such higher rate 
is consistent with the increase in the alignment rate between the 
Southwest Plains and Texas orders effective on May 1. There was no 
opposition to the use of this higher rate, for either plus or minus 
adjustments. Such rate appears to be reasonable in terms of the new 
pricing alignment. 


Conclusions 
I. The Notice of Hearing Was Adequate. 


At the administrative rulemaking hearing that resulted in moving Lincoln 
County from Zone III to Zone I, petitioner contended that the hearing notice 
was inadequate because the rezoning issue was buried within the proposed 
pricing changes, and was not included within the summary of the purpose of 
the hearing (See Finding 7, {{ numbered 1, 9, and 17). The same issues were 
presented to Judge Weber, the original Administrative Law Judge assigned to 
this case. In an order dated June 29, 1987, Judge Weber denied petitioner’s 
request for an additional hearing as to the merits of rezoning Lincoln County 
to Zone I, holding that the rulemaking hearing notice was adequate. Judge 
Weber held (Order Denying Petitioner’s Request for Hearing filed June 29, 
1987, at 1-2): 
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The irrefutable fact is that the published Notice of Hearing 
explicitly gave notice of the proposed zoning change to which petitioner 
now objects. 51 Fed. Reg. 6250, 6251 February 21, 1986. 


In due course, after explicit notice of the precise zoning change 
sought by those others [i.e., the other persons who brought the need 
for the rezoning amendment to the Secretary’s attention], the formal 
hearing on the issue, along with other issues, was held and the change 
now objected to by petitioner was made. 


Petitioner’s contention that the notice of hearing is legally defective 
because it has had an alleged prejudicial impact on petitioner cannot 
warrant an evidentiary hearing now to present what it should have 
presented at the rulemaking hearing. 


Neither the petition, nor supporting argument by petitioner, show 
any legal or factual inadequacy or insufficiency of the notice of hearing. 


Shortly thereafter, Judge Weber, who had served as an Administrative Law 
Judge for the United States Department of Agriculture for many years, 
retired, and the case was reassigned to the present ALJ, shortly after he 
transferred from another agency to the United States Department of 
Agriculture. 

Judge Kane did not disagree with Judge Weber on the matters that were 
presented to Judge Weber. Obviously, "[i]t is not possible to indicate in a 
short summary of the purpose of the hearing all the zoning and price changes 
for specific plant locations that were proposed by amending location 
adjustment provisions" (Finding 7, { numbered 9). 

As to the time interval between the Notice of Hearing and the beginning 
of the hearing, the Federal Register Act (44 U.S.C. § 1508) specifically defers 
to any time period contained in a program statute, and the Agricultural 
Marketing Agreement Act of 1937 specifically provides that 3 days constitutes 
an adequate time period between the Notice of Hearing and the 
commencement of a hearing to amend a marketing order (7 U.S.C. § 
608c(17)). The Rules of Practice under the statute also provide for 3 day’s 
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notice for an amendment hearing (7 C.F.R. § 900.4(a)). Short notice periods 
for amendment hearings have long been upheld. See, e.g., In re Beatrice 
Foods Co., 15 Agric. Dec. 767, 793 (1956) (4 days); In re Belle-Vernon Milk 
Co., 13 Agric. Dec. 447, 451 (1954) (7 days). See, also, Jn re Maplecroft Farm 
Dairies, Inc., 37 Agric. Dec. 1141, 1146-49 (1978). 

The ALJ, however, sua sponte injected a new issue into the proceeding, 
and held that the hearing notice was defective because it expressly limited the 
reopening of the hearing for Southwest Plains to the “location adjustment 
provisions" of the order (Initial Decision at 43-49, and ALJ’s Findings 8, 17, 
44, 45). Specifically, the ALJ relied on the following emphasized sentence as 
precluding the receipt of any evidence at the administrative hearing as to a 
change in zoning for Lincoin County (Initial Decision at 12, Finding 8): 


An additional and specific purpose [of the Notice of Hearing] was 
also stated as follows: 


"The hearing, with respect to the Southwest Plains and Fort 
Smith, Arkansas, orders, is a reopening of a hearing held 
November 6, 1985, to consider a merger of the two marketing 


areas and expansion of the Southwest area to include addition 
territory in southwest Missouri and northwest Arkansas. The 
hearing is reopened for the limited purpose of receiving evidence 
with respect to the economic and marketing conditions which 
relate to the location adjustment provisions of the proposed 
merged and expanded Southwest Plains marketing area." 
(Emphasis added [by the ALJ]). (51 Fed. Reg. 6250, February 
21, 1986). 


I disagree with the ALJ’s view, that the foregoing emphasized sentence 
precluded the receipt of evidence relating to the rezoning of Lincoln County, 
for two reasons. First, on the merits, the Notice of Hearing expressly states 
(51 Fed. Reg. 6250 (1986)): 


The purpose of the hearing is to receive evidence with respect to 
the economic and marketing conditions which relate to the proposed 
amendments, hereinafter set forth, and any appropriate modifications 
thereof, to the tentative marketing agreements and to the orders. 
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The proposed amendments, as set forth below, have not received 
the approval of the Secretary of Agriculture. 


One of the proposed amendments "hereinafter set forth" in the Notice of 
Hearing is the proposal to place Lincoln County in Zone I. Specifically, the 
Notice of Hearing states (51 Fed. Reg. 6250, 6251 (1986)): 


Proposed by Associated Milk Producers, Inc., and Mid-America 
Dairymen, Inc. 


Proposal No. 4 -- Southwest Plains, Part 1106: 
A. Revise section 1106.2 to read as follows: 


The "Southwest Plains marketing area", hereinafter called the 
“marketing area", means all territory within the boundaries of the 
following counties, and all territory occupied by government (municipal, 
State or Federal) reservations, installations, institutions, or other similar 
establishment if any part thereof is within any of the listed counties: 


Zone I.--In the State of Oklahoma 


Caddo Lincoln 
Canadian McClain 
Cleveland McIntosh 
Coal Okfuskee 
Garvin Oklahoma 
Grady Pittsburg 
Haskell Pontotoc 
Hughes Pottawatomie 
Latimer Seminole 
LeFlore Sequoyah 


Accordingly, under the plain terms of the Notice of Hearing, the "purpose 
of the hearing [was] to receive evidence with respect to the economic and 
marketing conditions which relate to the proposed" amendment to include 
Lincoln County in Zone I (51 Fed. Reg. 6250, 6250-6251 (1986)). 

The sentence relied on by the ALJ is not inconsistent with the plain 
provisions of the Notice of Hearing quoted immediately above, since evidence 
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as to whether Lincoln County should be in Zone I is evidence "with respect 
to the economic and marketing conditions which relate to the location 
adjustment provisions of the proposed merged and expanded Southwest Plains 
marketing area" (51 Fed. Reg. 6250 (1986) (relied upon by the ALJ)). 

The order in effect prior to the challenged amendatory action provided (7 
C.F.R. § 1106.52(a) (1986) (emphasis added)): 


§ 1106.52 Plant location adjustments for handlers. 


(a) For milk received at a plant from producers or a handler 
described in § 1106.9(c) and which is classified as Class I milk without 
movement in bulk form to a pool distributing plant at which a higher 
Class I price applies, the price specified in § 1106.50(a) shall be 
adjusted by the amount stated in paragraphs (a)(1) through (9) of this 
section for the location of such plant: 


(1) For a plant located within one of the zones set forth in § 
1106.2, the adjustment shall be as follows: 


Adjustment per 
hundredweight 


Zone I No Adjustment. 
Zone II Plus 7 cents. 

Zone III Minus 10 cents. 
Zone IV Minus 33 cents. 
Zone V Minus 18 cents. 
Zone VI Minus 13 cents. 


The zoning provisions in § 1106.2, which are expressly incorporated by 
reference in the emphasized portion of the preceding location adjustment 
quotation, in effect immediately prior to the challenged amendatory action, 
provided (7 C.F.R. § 1106.2 (1986)): 
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DEFINITIONS 


§ 1106.2 Southwest Plains marketing area. 


The "Southwest Plains marketing area", hereinafter called the 
“marketing area", means all territory within the boundaries of the 
following counties, and all territory occupied by government (municipal, 
State or Federal) reservations, installations, institutions, or other similar 
establishments if any part thereof is within any of the listed counties: 


Zone I.--In the State of Oklahoma 


Zone III.--In the State of Oklahoma 


Lincoln 


Section 1106.2, like corresponding sections of other milk marketing orders 
(e.g., 7 C.F.R. §§ 1004.2, 1032.2, 1094.2, 1126.2, 1132.2), lists the counties in 
the marketing area. However, it also lists which zone each of the counties is 
located in. There is no reason for the Southwest Plains marketing order to 
divide these counties by zone, other than for location adjustment purposes. 
A perusal of the entire order (7 C.F.R. Part 1106) shows that the zones have 
no purpose other than with respect to location adjustments. Furthermore, a 
comparison with the other marketing orders noted above, indicates the same 
legislative drafting scheme, with the counties being divided by zone and then 
later incorporated by reference, in Orders 1032, 1094, and 1126, where zone 
location adjustments are used. Consistently, the counties are not divided by 
zone where location adjustments are calculated by actual plant location rather 
than by zone (7 C.F.R. Parts 1004, 1132). Hence the Secretary has adopted 
a convenient legislative drafting technique by which a list of all the counties 
in the marketing area need not be published twice (i.e., in both 7 C.F.R. §§ 
1106.2 and 1106.52(a)(1)), thus saving the agency extra Federal Register 
printing charges and avoiding the possibility of clerical or printing errors in 
repeating the list. 
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Considering the plain language of the order, the amendment to § 1106.2, 
which changed the zone for Lincoln County, was a change in the location 
adjustment provisions, since the zone classifications in § 1106.2 are legally a 
part of § 1106.52, by reason of their incorporation. Additionally, the intent of 
this legislative drafting device is clear on the face of the order, and the order 
is consistent with similar provisions long extant in many other milk marketing 
orders. 

Furthermore, the strained reading of the Notice of Hearing urged by the 
ALJ reaches the absurd conclusion that the Secretary specifically published a 
proposed amendment to § 1106.2 and, at the same time and in the same 
document, said he would refuse to take any evidence on that amendment. It 
is a long settled principle of construction that "No rule of construction 
necessitates our acceptance of an interpretation resulting in patently absurd 
consequences." United States v. Brown, 333 U.S. 18, 27 (1948). 

The ALJ mistakenly relied on a difference between the Notice of Hearing 
as to Order No. 106 involved here, and Texas Order No. 126. The Notice as 
to Order No. 106, as stated above, provided (51 Fed. Reg. 6250 (1986)): 


The hearing is reopened for the limited purpose of receiving evidence 
with respect to the economic and marketing conditions which relate to 


the location adjustment provisions of the proposed merged and 
expanded Southwest Plains marketing area. 


The ALJ noted that the Notice of Hearing as to Texas Order No. 126 did 
not have that language, while similarly proposing to rezone a county (51 Fed. 
Reg. 6254 (1986), Proposal 15). In this regard, the ALJ states that the Texas 
Order No. 126 proposal was open to the receipt of more extensive evidence 
than the Southwest Plains Order No. 106 amendment at issue herein. Such 
a conclusion is unsupported by the language of the Notice of Hearing and is 
based on a misapprehension of the terminology used in such Notices for many 
years. It should be noted that both proposals seek to amend the sections of 
the marketing orders delineating the marketing area and zones (7 C.F.R. §§ 
1106.2, 1126.2), rather than just the sections detailing the actual price 
adjustments (7 C.F.R. §§ 1106.52, 1126.52). Secondly, both proposals invite 
evidence of exactly the same scope. The Notice of Hearing explicitly states, 
for all the proposals, that "the hearing is to receive evidence with respect to 
the economic and marketing conditions which relate to the proposed 
amendments, hereinafter set forth, and any appropriate modifications thereof" 
(51 Fed. Reg. 6250 (1986)). Hence, the language of the Notice of Hearing 
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contradicts the conclusion that there is any distinction between the evidence 
sought for the Texas rezoning and that sought for the Oklahoma rezoning. 

At the time of the Notice of Hearing at issue, there were no pending 
rulemaking proceedings with regard to Texas (Order 126) or four other 
marketing orders named in the proceeding. However, there was a pending 
rulemaking proceeding in Orders 106 and 102 regarding the merger of the two 
orders and the further expansion of Order 106. In such merger or expansion 
hearings, evidence may be received regarding most, if not all, of the provisions 
in the new proposed marketing order (50 Fed. Reg. 39,017 (1985)). It has 
also been the custom in rulemaking hearings to receive evidence on any 
proposal at any time while the hearing remains open (See, Initial Decision and 
Order, Appendix II, p. 63). Since the Department was reopening the pending 
hearing in Orders 106 and 102, and since the Department did not wish to 
receive further information regarding all the expansion and merger questions 
discussed at the earlier hearing for Orders 106 and 102, the Department 
advised in the Notice of Hearing that the hearing would be limited to evidence 
regarding the proposals in the Notice of Hearing, all of which dealt with 
location adjustment issues. The language of the Notice of Hearing was 
unambiguous in this regard, and made no representation that different types 
of evidence would be allowed regarding similar rezoning proposals in Orders 
106 and 126. Furthermore, the advisory was virtually identical to similar 
statements used for many years when marketing order hearings are reopened 
and it is not desired to expand the evidence on the proposals previously 
considered (See, e.g., 49 Fed. Reg. 19,502, 26,240, 35,100 (1984); 51 Fed. Reg. 
6242 (1986)). 

For the foregoing reasons, the ALJ erred in holding that the Notice of 
Hearing was inadequate. 

In addition to disagreeing with the ALJ on the merits of the Notice of 
Hearing issue, I disagree with the ALJ on procedural grounds. That is, I 
believe that it was inappropriate for the ALJ to hold that the Notice of 
Hearing (and therefore the amendatory order) was invalid on the basis of a 
sentence in the Notice of Hearing not relied upon by the petitioner. It should 
be noted that this is not the typical proceeding brought before the ALJs 
whereby the Department is the complainant, and the ALJ might appropriately 
note sua sponte a ground of defense not noticed by the respondent’s counsel. 
Rather, a § 8c(15)(A) proceeding is instituted by a private party, who is 
responsible for framing the issues. Under § 8c(15)(A) of the Act (7 U.S.C. 


§ 608c(15)(A)), only a handler may file "a written petition" challenging an 
order, or any provision thereof, after which the handler shall be given 
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opportunity for a hearing “upon such petition, in accordance with regulations 
made by the Secretary," and with a ruling made “upon the prayer of such 
petition. .. .". Neither the statute nor the Rules of Practice authorize an ALJ 
or the Judicial Officer to challenge an order or a provision thereof upon a 
basis not raised by the handler. The Rules of Practice require the petition to 
specifically state the "grounds" for the challenge (7 C.F.R. § 900.52(b)(4)), 
limit the evidentiary record to matters relevant and material to those grounds 
(7 C.F.R. § 900.60(d)), and require the ALJ to base his decision on that 
record (7 C.F.R. § 900.64(c)). 

Even though the petitioner contested the adequacy of the Notice of 
Hearing in its petition, petitioner did not rely on the ground relied upon by 
the ALJ in holding that the Notice of Hearing was inadequate. Accordingly, 
I believe that it was error for the ALJ to raise sua sponte the issue as to 
whether the sentence limiting the receipt of evidence “to the economic and 
marketing conditions which relate to the location adjustment provisions of the 
proposed merged and expanded Southwest Plains marketing area" precluded 
the receipt of evidence on the issue as to whether Lincoln County should be 
placed in Zone I. 


II. The Secretary’s Decision to Move Lincoln County to Zone I Was 
Rational and Supported by Substantial Evidence at the Rulemaking 
Hearing. 


The ALJ held that the Secretary’s action in moving Lincoln County from 
Zone III to Zone I was arbitrary, capricious, and not supported by substantial 
evidence at the rulemaking hearing. My disagreement with the ALJ is based 
primarily on our differing views as to what type of evidence is necessary to 
support the Secretary’s action in this instance. In order to determine what 
evidence is needed to support the Secretary’s location adjustment decision as 
to Lincoln County, it is necessary to understand thoroughly the purpose of, 
and basis for, location adjustments in milk marketing orders. This was 
exhaustively discussed in a 275-page decision in Jn re Borden, Inc., 46 Agric. 
Dec. 1315 (1987), aff'd, No. H-88-1863 (S.D. Tex. Feb. 13, 1990), attached as 
Appendix A to this decision. The lengthy discussion in Borden, which is 
equally important here, will not be repeated in this decision. 

Borden sets forth the relevant statutory provisions (46 Agric. Dec. at 
1331-36; slip op. at 14-19), discusses the burden of proof and scope of review 
(46 Agric. Dec. at 1374-81; slip op. at 67-76), and explains the different types 
of location adjustments (46 Agric. Dec. at 1381-85; slip op. at 76-81). Borden 
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examines the legislative history of the Act (46 Agric. Dec. at 1391-98; slip op. 
at 90-101), which shows (46 Agric. Dec. at 1392; slip op. at 91-92)-- 


that Congress intended for the permitted adjustments to be made for 
sound economic reasons, such as to recognize differences in the 
location value of milk because of transportation costs.” 


"In the absence of the legislative history, it could have been argued 
that a mere difference in location is sufficient reason to require one 
handler to pay higher prices than another governed by the same order. 
The legislative history shows that, in addition to meeting the literal 
language of the Act (by basing a difference in price on a difference in 
location), the difference in price must also be based on economic 
benefit to the handler paying a higher price, or economic loss to the 
handler paying a lower price (see, e.g., Fairmont Foods (§ VII(C), 


infra)). 


Borden also examines the legislative history of the Food Security Act of 
1985, which shows the congressional intent that the order provisions, including 
the location adjustment provisions, will insure that milk will be moved to all 
locations (46 Agric. Dec. at 1399-1403; slip op. at 101-06). 

Borden sets forth the-views of the leading agricultural economists who are 
experts in the field of dairy marketing (46 Agric. Dec. at 1410-20; slip op. at 
121-32). The experts recognize the "principle of location economics" (46 
Agric. Dec. at 1414; slip op. at 124), and "subscribe to the theory that these 
transportation differentials [location adjustments] be closely related to actual 
transport costs" (46 Agric. Dec. at 1414; slip op. at 125). 

Borden explains that the Secretary is required by the plain terms of the Act 
to price milk under the terms of an order, including the location adjustment 
provisions, in a manner that will insure that milk will move to all plants in the 
marketing area (46 Agric. Dec. at 1459-62; slip op. at 190-95). And Borden 
explains that the Act is for the benefit of producers (particularly cooperatives), 
rather than handlers (46 Agric. Dec. at 1428-32; slip op. at 146-50). 

Borden analyzes all of the relevant court decisions involving location 
adjustments (46 Agric. Dec. at 1468-1511; slip op. at 204-70). Borden quotes 
from Fairmont Foods Co. v. Hardin, 442 F.2d 762, 767 (D.C. Cir. 1971), 
explaining that a location adjustment fitting literally within the definition of a 
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location adjustment is not valid unless there is a relation between the price 
differential and economic benefit, as follows (46 Agric. Dec. at 1475-76; slip 
op. at 215-16): 


To summarize and emphasize, the regulatory scheme results in 
uniformity among the handlers covered by a milk marketing order, with 
additional economic burdens being permitted only for economic 
reasons, to "compensate or reward the producer for providing an 
economic service of benefit to the handler." Zuber, supra, at 184, 90. 
S.Ct. at 323. This is a sound objective of governmental regulation, and 
one which the courts are and should be vigilant to preserve. It is for 
that reason that Zuber requires the Secretary to demonstrate, as a 
prerequisite to imposing the burden of price differentials on handlers, 
that the burden is imposed for the purpose of reflecting an economic 
service of benefit to the handler.” 


*The Secretary argues, among other things, that the differentials set 
by this order are based on the "locations at which delivery * * * is 
made to * * * handlers," and thus fit within the literal definition of a 


location adjustment permitted by the Act. 7 U.S.C. § 608c(5)(A)(3). 
We cannot agree, however, that a mere difference in location is 
sufficient reason to require one handler to pay higher prices than 
another governed by the same Order. There must still be some 
relation between the price differential and economic benefit. 


Borden explains that in view of the divergent facts applicable in different 
marketing areas, the same criteria cannot be used in every order, or even in 
every zone within an order, in determining the level of a particular location 
adjustment, as follows (46 Agric. Dec. at 1408-09; slip op. at 116-18): 


And the express statutory authority to promulgate location adjustments 
for milk delivered to handlers, based on the "locations at which delivery 
of such milk . . . is made to such handlers" (5 U.S.C. § 608c(5)(A)), 
does not limit the Secretary to any specific formula for determining the 
exact amount of the location adjustment. If any specific formula were 
implied in the statute, it would be actual, ascertainable transportation 
costs, which was the view of the dissenting judge, but not the majority, 
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in Schepps Dairy, Inc. v. Bergland, 628 F.2d 11, 18-19, 23 (D.C. Cir. 
1979) (see § VII(F), infra)... . 


Petitioners argue, based on a series of calculations, that if the same 
approach used by the Secretary here were used in all other zones, the 
results would be "unacceptable" (Answer of Petitioners to Respondent’s 
Appeal Petition at 67).... If there were a location adjustment 
formula that could be applied in all areas, irrespective of factual 
differences as to the areas, Congress would have prescribed the 
location adjustment formula in the statute! But since Congress left this 
matter open, a method that produces a reasonable result in one zone 
does not become unreasonable merely because it does not produce 
reasonable results in other zones. 


If the Secretary were required, as a matter of law, to use the same 
location adjustment formula in every milk order, or even in every zone 
within the same milk order, a large number of location adjustments 
would be invalid. The methodology for computing location adjustments 
for different zones in an order varies widely, depending on all the 
circumstances that bear on a particular area’s location adjustment. For 


example, in a single final decision involving the Texas order and five 
other orders, explaining changes made in location adjustments as a 
result of the Food Security Act of 1985 (51 Fed. Reg. 40,176 (1986)), 
the Secretary uses hauling rates of 1.7¢ (id. at 40,178), 2.1¢ (id. at 
40,193), 2.2¢ (id. at 40,194), 2.25¢ (id. at 40,191), 3¢ (id. at 40,188), and 
3.1¢ (id. at 40,186). (The Secretary's other decisions relating to 
changes in location adjustments arising from the Food Security Act of 
1985 are also instructive as to the many variables that have to be 
considered in changing location adjustments (see 51 Fed. Reg. 20,446, 
26,224 (1986); 51 Fed. Reg. 24,677, 44,611 (1986); 51 Fed. Reg. 44,617 
(1986)). 


Since the facts and circumstances as to individual zones included in 
a milk order vary considerably, a Procrustean approach is neither 
desirable nor required. Petitioners’ reliance, in this respect (Answer 
of Petitioners to Respondent’s Appeal Petition at 67), on Contractors 
Transport Corp. v. United States, 537 F.2d 1160, 1162 (4th Cir. 1976) 
("Patently inconsistent application of agency standards to similar 





AGRICULTURAL MARKETING AGREEMENT ACT 


situations lacks rationality and is arbitrary"), is misplaced in view of the 
divergent facts as to the various zones in the Texas milk order. 


Borden explains (46 Agric. Dec. at 1426-27; slip op. at 143): 


The Secretary can (7 U.S.C. § 608c(1), (17), (18)), and does, issue 
many amendments to milk orders. He acts, at times, on a few day’s 
notice, with less than a month elapsing between the notice of hearing 
and the effective date of amendatory action. If conditions had changed, 
after the Secretary's action here, the Secretary could easily have 
amended the location adjustment once again. 


Accordingly, a handler such as petitioner, deciding to build a new milk plant, 
is bound to know that the Secretary might determine that, in view of the new 
plant, a change of zoning is required. This is particularly true where, as here, 
the new plant is built on the border of a zone, only 15 miles from the 
boundary of another zone. 

Furthermore, Borden explains that a location adjustment does not have to 
insure that a handler can compete competitively in every area that the handler 
chooses to market milk, stating (46 Agric. Dec. at 1453; slip op. at 180-81): 


In other words, the major purpose of a location adjustment is to 
establish a fair pricing structure under which handlers pay at least a 
sizeable portion of the costs associated with moving milk to their 
plants. If that puts such handlers in a disadvantageous competitive 
position with respect to handlers in other areas in which they choose 
to market their milk, that is not a circumstance militating against the 
promulgation of a location adjustment making handlers pay the 
producers for the economic service provided to them. Sunny Hill 
Farms Dairy Co. v. Hardin, 446 F.2d 1124, 1125-31 (8th Cir. 1971) (§ 
VII(D), infra); and see United States v. Mills, 315 F.2d 828, 838 (4th 
Cir.), cert. denied, 375 U.S. 819 (1963), quoted in note 54, infra. 


To elaborate further with my own views (consistent with the 
Secretary’s approach, but not put so bluntly by the Secretary), there 
would be something drastically wrong with the Secretary’s pricing 
structure if handlers (such as petitioners), who voluntarily decided to 
build their milk plants in a deficit zone where almost 90% of the milk 
has to be imported from other zones (with over half of the milk 
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transported more than 251 miles), could process the milk, and then 
engage in an uneconomic back-haul of the finished product (i.e., 
transporting the packaged milk back in the direction from which it 
came), selling it in competition with handlers more advantageously 
located with respect to the production areas, and still compete on an 
even-cost basis with the more-advantageously-located handlers. Sunny 
Hill Farms demonstrates that the Secretary does not have to be 
concerned with such lack of handler cost-equality (§ VII(D), infra). 


Borden explains that complete equity is not required in a milk order, 
stating (46 Agric. Dec. at 1499 n. 54; slip op. at 253 n. 54): 


* As shown in many cases, e.g. Schepps Dairy (§ VII(F), infra), the 
Secretary cannot, and is not required to, eliminate every cost disparity 
between handlers. As stated in United States v. Mills, 315 F.2d 828, 838 
(4th Cir.), cert. denied, 375 U.S. 819 (1963): 


After all, the Secretary must look at the area with a wide 
and comprehensive perspective. He has before him the entire 
output of milk in the area, and he must search for the best ways 


and means for its disposition. Aware of the annual consumption 
and distribution of fluid milk, he must arrange to channel the 
residue into outlets the most advantageous to the producer and 
consumer. He fashions his order accordingly. Of course, there 
may be some resultant damage to a handler or producer in the 
enforcement of the Act but this lack of perfection does not 
destroy the validity of the Order. The constitutionality of the 
Act is no longer questionable. United States v. Rock Royal Co- 
op., supra, 307 U.S. 533, 568-581, 59 S.Ct. 993, 83 L.Ed. 1446. 
Absolute equality is not demanded to sustain the operation of 
the Order. If the Secretary cannot "produce complete equality, 
for the variables are too numerous", he "fulfills his sole when he 
makes a reasoned" Order. Mitchell v. Budd, 350 U.S. 473, 480, 
76 S.Ct. 527, 531-532, 100 L.Ed. 565 (1956). 


Furthermore, it is not necessary, in order to sustain the Secretary’s action, 
to conclude that placing Lincoln County in Zone I was the only reasonable 
approach, or even that it was the wisest approach. In Jn re Schepps Dairy, 
Inc., 35 Agric. Dec. 1477 (1976), aff'd, No. 76-1984 (D.D.C. Aug. 15, 1977), 
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aff'd sub nom. Schepps Dairy, Inc. v. Bergland, 628 F.2d 11 (D.C. Cir. 1979), 
it is explained that it is for the Secretary in his rulemaking capacity to make 
policy judgments based upon conflicting testimony and conflicting 
considerations, and that even though other regulatory alternatives might have 
been more persuasively reasonable, that is not enough to set aside, as illegal, 
the regulatory alternative selected by the Secretary. Specifically, it is stated 
(35 Agric. Dec. at 1493, 1495, 1497-98): 


Section 8c(4) requires not only that order provisions be based upon 
record evidence, but that they also tend to effectuate the declared 
policy of the Act. Petitioner’s argument ignores the discretionary 
power conferred upon the Secretary with respect to such finding. As 
noted earlier, there was extensive testimony at the hearing relating to 
various approaches and considerations to be taken in determining the 
appropriate location adjustment. The fact that the Secretary chose one 
regulatory alternative over another cannot logically give rise to cries of 
illegality. Lewes Dairy, supra [401 F.2d 308 (3d Cir. 1968), cert. denied, 
394 U.S. 929 (1969)], at page 319. 


While the Secretary’s finding as to the effectuation of the policy of 
the Act must be based on the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal will tend to 
effectuate the statutory policy even though supported by evidence. 


In order to successfully challenge the decision of the Secretary, 
petitioner cannot merely show that, on the balance, its position is 
supported by evidence in the record, or vaguely allege that the 
Secretary’s decision is unsupported in the record. Petitioner has the 
substantial burden to overcome a strong presumption of the existence 
of facts which support the administrative determination. Lewes Dairy, 
Inc., supra, pages 315-316. The Act gives the Secretary broad 
discretionary powers to effectuate its purposes. The existence of 
regulatory alternatives, even those which might be more persuasively 
reasonable, is not cognizable on review, Lewes, supra, pages 317, 319. 
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This proceeding does not afford petitioner a forum to review 
questions of policy, desirability, or effectiveness of Order provisions, Jn 
re Sunny Hill Farms Dairy Co., 26 A.D. 201, 217 [, aff'd, 446 F.2d 1124 
(8th Cir. 1971), cert. denied, 405 U.S. 917 (1972)].” It is not sufficient 
for petitioner to show that the record may contain evidence supporting 
its positions. On the contrary, petitioner must establish clearly that the 
record cannot sustain the conclusion reached by the Secretary. 


*Sunny Hill cites (26 Agric. Dec. at 217): 


See, e.g., United States v. Howeth M. Mills et al., supra [315 F.2d 828, 
838 (4th Cir. 1963), cert. denied, 375 U.S. 819 (1963)]; In re Charles P. 
Mosby, Jr., d/b/a Cedar Grove Farms, 16 A.D. 1209, 1220 (1957), aff'd, 
S.D. Miss., Jan. 5, 1959; In re Clover Leaf Dairy Company, 15 A.D. 339 
(1956), aff'd, N.D. Ind., Sept. 10, 1958. Cf. Pacific States Box & Basket 
Co. v. White, 296 U.S. 176, 182 (1935). 


In determining the particular evidentiary issue involved here, it is 
important to note that there is no evidentiary challenge to significant issues 
relating to the proper pricing of milk at a plant located in Lincoln County. 
Unlike some milk orders, under which location adjustments are computed on 
the basis of the exact number of miles from a handler’s plant to a specified 
point, the Southwest Plains marketing order establishes a number of large 
zones, with all of the counties in a particular zone subject to the identical 
location adjustment. Prior to the amendatory action at issue here, Zone I 
contained 19 counties, and Zone III contained 25 counties (7 C.F.R. § 1106.2 
(1986)). After the amendatory action, Zone I had 20 counties, and Zone III 
had 38 counties (§ 1106.2, 51 Fed. Reg. 44,590, 44,591 (1986)). Both before 
and after the amendatory action, Zone I received no location adjustment (7 
C.F.R § 1106.52(a)(1) (1986); § 1106.52, 51 Fed. Reg. 44,590, 44,591-44,592 
(1986)). Prior to the amendatory action, plants in Zone III received a minus 
10 cents location adjustment (7 C.F.R. § 1106.52(a)(1) (1986)), which was 
increased to a minus 18-cent location adjustment by the amendatory action at 
issue here (§ 1106.52(a)(1), 51 Fed. Reg. 44,590, 44,591-44,592 (1986)). 

Petitioner does not challenge the zoning plan utilized in the Southwest 
Plains marketing order, under which plants located in many counties receive 
the identical location adjustment. (A zoning plan necessarily involves a 
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"broad-brush" approach, with borderline questions presented that could quite 
reasonably go either way.) Furthermore, petitioner does not challenge the 
amount of the minus 18-cent location adjustment applicable to plants in Zone 
III. Hence petitioner does not challenge the evidentiary support for the major 
issues of the use of a zoning plan, and the amount of the price difference 
between Zone I and Zone III. 

Petitioner’s challenge is only with respect to whether the border county of 
Lincoln should be in Zone III or Zone I. Since no plant was previously 
located in Lincoln County prior to petitioner’s plant, whether Lincoln County 
should be in Zone III or Zone I was not a matter of any regulatory 
significance until petitioner began operating at Chandler, Oklahoma. As soon 
as it became apparent that petitioner was building a plant in Chandler, 
Oklahoma, the matter was immediately presented to the Secretary as to 
whether a plant located at Chandler was more closely associated with the 
plants in Zone I (near the largest consumption center and focal point of Zone 
I, Oklahoma City, Oklahoma), or Zone III, in which other handler’s plants 
were much farther away from Oklahoma City than petitioner’s plant at 
Chandler, Oklahoma. 

Much of the evidentiary rationale for the Secretary’s decision to rezone 
Lincoln County to Zone I is geographical in nature. That is, Chandler is 
south of the northern border of Oklahoma County, the county in Zone I 
having the largest population center (Oklahoma City). The largest population 
center is of the utmost importance to the entire zoning plan. Furthermore, 
Chandler is only about 15 miles from the Oklahoma County border, and only 
about 15 miles north of the east-west price line specified in the Food Security 
Act of 1985. Specifically, in the Food Security Act of 1985, Congress set forth 
identical Class I differentials for both the Fort Smith, Arkansas, order and the 
Southwest Plains order, viz., $2.77 (51 Fed. Reg. 40,176, 40,186 (1986); Finding 
7, {1 2, 6).’ (Even prior to the passage of the Food Security Act of 1985, 
there was only a 3-cent difference between the Class I differentials for the 
Southwest Plains and Fort Smith, Arkansas, orders (51 Fed. Reg. 40,176, 
40,186 (1986); Finding 7, { 2)). 

In terms of procurement of raw milk supplies, it is a geographical fact that 
Chandler is much farther south of milk supplies in Kansas than the Zone III 


"This identical $2.77 east-west price line extended all the way from Oklahoma City, 
Oklahoma, to Chattanooga, Tennessee, a distance of 774 miles (SO Fed. Reg. 40,176, 40,177 
(1986)). 
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plants of other handlers, and Chandler is about 60 miles farther from the 
major production area in Southwestern Missouri than Tulsa, the principal 
consumption center and focal point of Zone III. 

Comparing Ponca City, Oklahoma (where petitioner’s prior plant was 
located), with Chandler, Oklahoma (where petitioner’s present plant is 
located), a much stronger factual basis exists for placing Ponca City in Zone 
III than Chandler. To be sure, with respect to one factor, both cities are 
equal. That is, both cities are approximately the same distance from the 
Southwestern Missouri supply area. However, with respect to the Southern 
Kansas supply area (which is a more logical supply area for Ponca City than 
Southwestern Missouri, in view of the shorter hauling distance), Ponca City 
is much closer than Chandler, and Ponca City is much farther from the large 
consumption centers than Chandler. Hence, from an economic viewpoint, the 
location value of milk delivered to Ponca City is substantially less than the 
location value of milk delivered to Chandler, because a Ponca City handler 
would not only incur added expense in delivering milk to the major 
consumption centers, but would also be able to attract milk to its plant from 
the large Southern Kansas supply area at a lower hauling cost than a Chandler 
handler. 

Based in large measure on the geographical facts, and the east-west price 
line set forth in the Food Security Act of 1985, the Secretary’s decision to 
place Lincoln County in Zone I rather than Zone III is not arbitrary or 
capricious, and is supported by the record. The particular arguments in this 
respect are correctly analyzed by respondent as follows (Respondent’s Appeal 
Petition at 18-36): 


The Administrative Law Judge concluded that the decision to 
rezone Lincoln County was not supported by substantial evidence. 
However, a consideration of the purpose of location adjustments and 
the rulemaking record rebuts that conclusion. 


Under section 8c(5)(A) of the AMAA (7 U.S.C. 608c(5)(A)), the 
classified price for handlers is subject to adjustments for the location 
at which delivery of milk is made to the handlers. As the court noted 
in Schepps Dairy, Inc. v. Bergland, 628 F.2d 11, 15-16 (D.C. Cir. 1979), 
"the location adjustment honors the fact that a handler who receives 
milk near consuming centers has a more valuable commodity than a 
handler who takes in milk in an area further out where it is produced 
cheaply, but who must undertake the burden of transporting the 
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processed product to consumer markets." The location adjustment 
recognizes the “economic service of benefit to the handler" provided by 
producers in delivering milk to the handler’s plant location. See, 
Fairmont Foods Co. v. Hardin, 442 F.2d 762, 767 (D.C. Cir. 1971). A 
higher price, therefore, exists in locations where milk is needed in 
order to encourage bulk milk to be moved to such areas by producers. 


Traditionally, this is achieved under many milk marketing orders by 
establishing a zone at which no location adjustment is made. The price 
is then decreased as to handlers located away from that zone and 
toward the major production areas. The price is increased as to 
handlers away from that zone and toward population centers or other 
areas farther away from the production areas.’ See, Vetne, Federal 
Marketing Order Programs, 1 Davidson, Agricultural Law, section 2.35 
(1981 Edition). 


*Inter-order price alignment is another factor that may be 
considered in setting location adjustments. Sunny Hill Farms Dairy Co. 
v. Hardin, 446 F.2d 1124, 1128 (8th Cir. 1971) While this factor was 
considered with regard to some of the amendments at the March 1986 
hearing (e.g., 51 Fed. Reg. 40188), it did not play any significant part 
in the decision to include Lincoln County in Zone I. 


Under the Southwest Plains marketing order the central zone, 
known as Zone I, is the area around Oklahoma City, as well as an area 
east and slightly southeast of there. To the north, northeast and 
northwest of Oklahoma City and towards the major production areas 
is Zone III, where there is a lower price as to handlers. To the south 
and west of Oklahoma City and farther away from the major 
production areas is Zone II, where there is a higher price as to 
handlers (7 C.F.R. 1106.52(a); Exhibit 6, page 3 and pages 12-16). 


The question presented to the Secretary at the March hearing by 
the proposal at issue was in which zone should Lincoln County be 
placed in view of the fact that a large new pool distribution plant was 
apparently to be built in Chandler. As noted above, this issue had 
never really been considered before since no plant had been located in 
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Lincoln County. Hence, as noted in the Factual and Procedural 
Background section above, at various times in the recent past Chandler 
had been zoned with Oklahoma City and at other times with Zone III. 


The Secretary's Decision states that: "The primary consideration is 
whether the costs incurred in supplying the Chandler plant with milk 
from the major production areas of the market are more closely 
associated with the value of milk in Zone I or with the lower value of 
milk delivered to plants in Zone III that are nearer to the major 
production areas of the market." (51 Fed. Reg. 40187) The Secretary’s 
Decision noted that the primary sources of supply for the market are 
Missouri (45 percent), Oklahoma (28 percent), and Kansas (21 
percent). (51 Fed. Reg. 40183; Exhibit 6, pages 9, 12-16) The major 
population center of the marketing area is in Zone I, which includes 
Oklahoma City and Cleveland County (51 Fed. Reg. 49182, 49183). 
The fourth most populated county in Oklahoma is Comanche County 
which is in Zone II, southwest of Oklahoma City (51 Fed. Reg. 49183). 
The other major population centers are around Tulsa, Oklahoma, and 
Wichita, Kansas (51 Fed. Reg. 49183). At the time of the rulemaking 
hearing seven of the ten distributing plants in Oklahoma were located 
in Zone I, with the other three in Enid, Ponca City, and Tulsa (Exhibit 
6, page 4). As noted above, Oklahoma produces only twenty-eight 
percent of the milk needed by the marketing area. While several of 
the larger milk production counties in Oklahoma are located near 
Oklahoma City, most of the Oklahoma production is located to the 
north or northeast in Zone III, with a significant amount around or 
beyond Tulsa (Exhibit 6, pages 15-16). Hence, it is clear on the record 
that local supplies would be woefully inadequate to supply the 
population centers of Zone I and Zone II or the needs of the 
distributing plants located in Zone I or to be located in Chandler. 
Additional supplies are required to be drawn from Kansas or Missouri. 


The closer of these supply areas is Kansas. From the record 
evidence, the heart of the Kansas supplies are located in the Wichita 
area (Exhibit 6, pages 12-13). The distance* from Wichita to 
Oklahoma City (where four of the Zone I distributing plants are 
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‘All distances referred to herein are from the Household Goods 
Carriers Guide, Guide Nos. 12 and 13, which was officially noticed at 
Tr. 158. 


located) is 157 miles. The distance from Wichita to Chandler is 162 
miles. In contrast, the distances from Wichita to the distributing plants 
in Enid and Ponca City are 110 miles and 81 miles. Hence, if 
Chandler were in Zone III producers would be asked to perform the 
economic service of transporting their milk an extra 52 to 61 miles for 
no remuneration. It is impossible to believe that they would undertake 
such a burden, particularly when for virtually the same mileage they 
could deliver to the four Oklahoma City distributing plants, or the two 
in El Reno and the one in Norman, for eighteen cents more per 
hundredweight (Exhibit 6, pages 2 and 4). Such zoning of Chandler 
would not serve to move the milk from the major production areas in 
Kansas to the major population areas in Zone I and Zone II. 


With regard to the Missouri production area, the record evidence 
indicates that the center of the production is the Springfield area 
(Exhibit 6, pages 2, 14-15). The distance from Springfield to Chandler 
is 243 miles. It might first be noted that there is no indication of why 
Chandler might be drawing milk from the production area of Missouri, 
rather than the ample production of Kansas (Tr. 434) which is 81 miles 
closer. Nor is there any authority advanced for a theory that the 
Secretary should make his zoning determinations on the basis of a 
more distant, rather than a closer, major production area. Even, 
however, assuming that the Missouri supply should be considered in 
deciding this issue, it is a matter of record evidence that Tulsa is 183 
miles from Springfield. Since the distributing plant in Tulsa is in Zone 
III, we are again faced with a situation where petitioner expects the 
producers to bear the burden of performing the economic service of 
transporting milk an extra 60 miles for no remuneration. Since there 
is no evidence in the record to indicate that an eighteen cents per 
hundredweight location adjustment is not correct for Tulsa, it is 
difficult to understand how placing Chandler in Zone III would serve 
to move milk past the major population center of Tulsa. 
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This, therefore, is the "primary" consideration for the amendment 
to include Chandler in Zone I. It is so stated and discussed in detail 
in the Secretary's Decision (51 Fed. Reg. 40187, last five paragraphs). 


While recognizing that the primary consideration for the Secretary 
was the cost of supplying Chandler from the major production areas in 
Kansas and southwestern Missouri (Brief, pages 15-16), petitioner 
nonetheless suggested that the Administrative Law Judge should ignore 
this stated basis for the rulemaking decision. Instead, the petitioner 
effectively set up its own standard for setting location adjustments: 
they shall be based on the most inefficient method of moving milk from 
production areas to distributing plants (Brief filed on September 1, 
1987, pages 16-19). Rather than moving milk from the Kansas 
production area near Wichita to Enid (110 miles) and Ponca City (81 
miles), petitioner suggested that these plants should be supplied from 
the Missouri production area near Springfield, a distance of 298 miles 
and 240 miles respectively. Similarly, petitioner would supply Chandler 
from Springfield (243 miles) rather than Wichita (162 miles). 
Presumably, this would free up all the Wichita milk from having to go 
to Ponca City (81 miles), Enid (110 miles), and Chandler (162 miles), 
so that it could be transported to Tulsa (173 miles), or maybe even 
Fort Smith, Arkansas (approximately 300 miles). Under petitioner’s 
twisted logic, presumably the price to handlers should be the same in 
Milwaukee and New Orleans since they are about equidistant from the 
Springfield production area. 


The point is that the Secretary identified major population centers 
in Zones I and II for which milk needed to be drawn from distant 
production areas and at which milk would have a higher value than in 
those distant production areas. As an economic incentive for that milk 
to move and to compensate producers for the value of their service in 
moving the milk to near-in handlers, the Secretary used location 
adjustments to establish a higher price. The closest of those distant 
production areas is near Wichita, Kansas, an area approximately 
equidistant from Chandler and the seven other distributing plants 
located in Zone I. The Secretary also noted that, even if hypothetically 
some of this milk were to come from the Springfield, Missouri, 
production area, an economic incentive and compensation to producers 
for transportation services would be appropriate to draw milk past the 
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major population center of Tulsa and another sixty miles to Chandler. 
On this basis the Secretary found that Chandler was more closely 
associated with Zone I than Zone III. It is on this basis the Secretary’s 
Decision must be judged. Jn re Borden, Inc., et al., [46 Agric. Dec. 
1315, 1320 (1987), affd, No. H-88-1863 (S.D. Tex. Feb. 13, 1990)]. 
Petitioner neither alleged nor demonstrated that such a basis is 
inconsistent with the statutory authority for location adjustments, or not 
based on the record evidence. 


Contrary to the Decision of Jn re Borden, Inc., et al., supra, the 
petitioner also sought to attack the Secretary's Decision on an issue 
that was not even of primary importance to the Secretary, handlers’ 
distribution patterns. As the Secretary explained, Order 106 used price 
zones for location adjustments, rather than establishing location 
adjustments at particular plant locations’ (51 Fed. Reg. 40186). Under 


‘It should be noted that petitioner has not challenged the statutory 
authority or record evidence for the use of pricing zones for location 
adjustments. 


this system, all of the plants in a zone have the same price based on 
the value of milk delivered to that zone (51 Fed. Reg. 40186, 40187). 
Hence, all the plants would be expected to compete with each other for 
fluid sales in the major population center. Petitioner claimed that the 
evidence showed it sells in the Tulsa [Zone III] and Kansas (Zone V) 
markets and, therefore, the Secretary was incorrect in placing Chandler 
in Zone I. 


The petitioner’s argument missed an essential point to the 
Secretary's Decision, whether viewed from the standpoint of milk 
procurement or fluid milk sales: that the Secretary does not dictate 
where any producer or handler must sell its milk. The Secretary simply 
adopts marketing order provisions which economically encourage the 
most efficient movement of milk from surplus production areas to 
deficit production areas. If any producer wishes to sell milk from 
Florida to Wisconsin, or Tulsa to Springfield, that is the producer’s 
right. Similarly, if a handler in Chandler wishes to backhaul bottled 
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milk all the way to the production areas of Kansas (or part of the way 
to the production area of Missouri to Tulsa), that is the handler’s right. 
However, petitioner can point to no statutory authority or even any 
logical theory whereby the Secretary should affirmatively encourage 
such movements by the use of location adjustments. Hence, based 
upon the procurement costs and deficit population centers near and to 
the southwest of Chandler, a plant in Chandler should be expected to 
compete (if it wishes to) with nearby handlers in Zone I. On the other 
hand, it should not be expected to compete with handlers located near 
Kansas or Tulsa since it would be procuring producer milk 160 miles 
distant and backhauling bottled milk the same distance in Kansas and 
would be procuring producer milk an extra 60 miles from Tulsa and 
backhauling bottled milk the same distance. Therefore, rather than 
contradicting the Secretary's Decision, the statements in the Decision 
regarding handlers’ expected distribution support the logic of the 
adopted amendment.° 


°While petitioner’s actual choices in distributing fluid products are 


irrelevant to this issue, it might be noted that petitioner’s factual 
assertions in this regard are at best misleading. Petitioner was located 
in Ponca City, only 81 miles from the Kansas production area. "Quite 
a lot" of its supply came from Kansas (Tr. 449), and it might well be 
expected to be able to distribute milk in that area. There was no 
reason to expect such a situation to continue at Chandler where 
petitioner would have to backhaul bottled milk at higher costs (Tr. 419) 
at least 81 additional miles to compete with handlers with more 
immediate access to the ample Kansas supply (Tr. 434) and sales 
market. Furthermore, even at Ponca City (75 miles from Oklahoma 
City) petitioner admitted that more of its bottled sales are in Zones I 
and II, than in Zones III and V (Tr. 651). While the largest past 
expansion has been in Zone I and in Tulsa (Tr. 653-654), petitioner 
admitted that it cannot easily compete in the Tulsa market anymore 
with Missouri handlers (Tr. 654). Since part of petitioner’s aim in 
locating at Chandler is to increase production (Tr. 656), it appeared 
only logical to project that future sales from Chandler (which is only 
15 miles from Oklahoma County and 45 miles from Oklahoma City) 
would be much more heavily concentrated in Zones I and II, rather 
than Zones III and V. Furthermore, petitioner’s status as a 
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supermarket-owned handler should not have prevented such a change 
in petitioner’s distribution pattern. Petitioner is constantly adding more 
stores (Tr. 653), there was nothing in the record to indicate that 
petitioner cannot sell to outside retailers, and the existing supermarkets 
that will be farther from Chandler than Ponca City are under no 
obligation to continue to purchase petitioner’s bottled milk (Tr. 647). 


In summary, petitioner demonstrated no deficiency in the 
Secretary’s Decision either in terms of the statutory authority for the 
basis used by the Secretary to reach his conclusions or in the record 
evidence which supports such basis. At best, petitioner stated that it 
would desire the Secretary use some other basis for his Decision. Such 
a position was insufficient to support a finding that the Secretary’s 
Decision is not in accordance with law. 


The Initial Decision and Order (pages 49-53) did no detailed review 
of the facts that were the basis for the rulemaking decision. Rather, 
Judge Kane skirted the edges of the issue by discussing the types of 
evidence which could or could not have been received or offered, and 
discussing the type of evidence received in the Order 126 proceeding. 


The Judge reiterated his erroneous theory that the scope of 
evidence allowed in the rezoning in Order 106 was more limited than 
in the rezoning in Order 126. He then suggested that this caused the 
evidence received on this issue in the Order 106 rulemaking to be less 
extensive than the evidence received in the Order 126 rulemaking. Yet, 
there is nothing in the rulemaking record to suggest that any 
participant at the hearing believed the scope of admissable evidence to 
be more narrow or wished to introduce any evidence other than that 
which was offered and received. Even petitioner made no allegation 
in this regard. Petitioner’s only complaint was that it did not have 
sufficient time between the hearing notice and the hearing date to 
gather data regarding its procurement costs and distribution costs 
(Brief, filed on September 1, 1987, page 11).’ 
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"The lack of credulity for such a claim was fully addressed in 
respondent’s Brief filed on October 23, 1987, pages 12-17. 


Judge Kane also implied that it was respondent’s obligation to 
supply such additional data (Finding of Fact 41). Yet, this ignores the 
proper role of the Department in milk marketing hearings. It is not 
the Secretary’s responsibility to generate the evidence. That is the role 
of the participants. The Market Administrator may present some 
general statistical data and may prepare some exhibits from his data at 
the request of participants. From there on out, it is the participants 
who must carry the evidentiary ball. 


At the end of the hearing, the Department has a record from which 
it must decide whether a proposal, or a modification thereof, is 
supported by evidence and effectuates the purposes of the statute. 
Because of the process involved, the type and extent of evidence 
invariably is different for each hearing based on the choices made by 
the participants with regard to their presentations and cross 
examinations. In the extensive Recommended Decisions and final 
Decisions, the Department comments on virtually all of the factual 
evidence in the record, regardless of the weight to be attributed to it. 
The Initial Decision and Order shows a lack of understanding of this 
process and seeks out some rubric of evidentiary material that must 
exist in every location adjustment hearing. Hence, for example, 
Judge Kane notes that the Order 126 hearing had a list of weighted 
average distances and a list of other plants competing for sales that 
were commented on in the Recommended Decision and final Decision 
for Order 126 (Initial Decision and Order, page 52). The mere fact 
that Judge Kane could find no such list in the Order 106 record is 
given as res ipse loquitur proof, that the Order 106 hearing did not 
contain substantial evidence and that the Secretary had altered his 
standards of analysis without sufficient explanation. 


The fallacy of the Judge’s theory becomes even more apparent if 
one would analogize to two ordinary criminal bank robbery cases. In 
the first case, there is eyewitness identification, videotape of the 
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robbery, and circumstantial evidence (recovery of gun, money, lack of 
alibi, etc.). In the second bank robbery case, there is no eyewitness or 
videotape, but an abundance of circumstantial evidence. Under 
Judge Kane’s thesis, a conviction cannot be obtained in the second case 
simply because the types of evidence were not as extensive, or because 
the Judge in the first case relied on a type of evidence (e.g. videotape) 
not found in the second case. 


In the instant proceeding, like the bank robbery cases, one must 
look at the evidence received, and the analysis thereof, in each case and 
decide whether it was sufficient for that case. This is what was not 
done to any extent by the Administrative Law Judge. Yet, as the 
Judicial Officer has often stated, each rule must be judged solely on the 
basis of its own record. 


The very few comments on the rulemaking record itself merely 
- indicate a lack of appreciation by the Judge of the intra-market flow of 
milk in Order 106. For example, Judge Kane notes that there was no 
data on possible New Mexico or Texas milk supplies to Chandler, 
Ponca City or Tulsa (Finding of Fact 27). Yet, as was documented in 
the above discussion of the rulemaking record, 94% of Oklahoma’s 
milk comes from Missouri, Oklahoma and Kansas, and milk in the 
market flows south from the Kansas supply and from Northeast to 
Southwest from the Missouri border. There is no logical reason to 
presume, discuss, analyze, account for, or encourage, any significant 
shipments of milk to Chandler or Tulsa from New Mexico or Texas. 
Similarly, the Judge questions why Kansas milk, rather than Missouri 
milk, was seen as a likely supply for Chandler, while failing to 
recognize the record evidence that the Kansas supply is only 2/3 of the 
distance of the Missouri supply and there are no plants or significant 
consumption centers between much of the Kansas supply and Chandler. 
The Judge also wonders why the Secretary discussed Tulsa when 
considering Missouri milk and the proper location adjustment for 
Chandler. Yet again, the record evidence noted above discloses that 
Tulsa is the second leading consumption center in Oklahoma, is 
directly in the path from Missouri to Chandler, and is 60 miles closer 
to Missouri. Obviously, a price incentive is necessary to compensate 
Missouri producers for bypassing Tulsa and delivering to the Oklahoma 
City area. 
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The Judge also looks with disfavor on the use of the officially 
noticed Household Goods Carriers Guide for milages. Yet, he ignores 
the fact that this publication is used in virtually every milk rulemaking 
hearing involving milage since it is more precise than, and lacks the 
self-interest of, industry witnesses. 


Finally, the other major flaw in the Judge’s consideration of the 
substantial evidence issue is his failure to distinguish between where a 
handler procures and sells, and where he is expected to procure and 
sell. The latter factor is of extreme importance with regard to setting 
location adjustments, while the former is little more than a curiosity to 
be noted. This distinction was discussed at length above and will not 
be repeated here. It should just be reiterated that it is not the purpose 
of the Order to compensate a person in Chandler to backhaul milk to 
Tulsa. This is akin to shipping, from Chandler, coals to Newcastle, 
iron ore to the Mesabi, and sea shells to the sea shore. Neither can 
one properly structure the prices within an order on the basis that 
some handler in Tulsa may find a milk supply in New Mexico, any 
more than one can set the Class I differentials for the whole country 
on the basis that some handler in Green Bay may find a milk supply 


in Fort Lauderdale. The Initial Decision and Order fails to appreciate 
this distinction, and, thus, expresses confusion and consternation at 
what is perceived to be contradictory statements and determinations in 
the various rulemaking documents (Initial Decision and Order, page 52; 
Finding of Fact 37). 


In summary, the rulemaking record herein reveals the amendment 
was supported by substantial evidence. Petitioner’s presentation has 
failed to rebut this conclusion and the Initial Decision and Order 
herein has focused on peripheral matters which are irrelevant to this 
issue. Hence, the ruling of the Administrative Law Judge on this issue 
was erroneous and must be reversed. 


II. If the Petition Were Not Dismissed, the Relief Granted by the ALJ 
Would Not Be Appropriate. 


Since I am dismissing the petition, it is unnecessary for me to rule on what 
relief would have been appropriate if the petition were not dismissed. 
However, if the petition were not dismissed, I would have remanded the 
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proceeding for the Secretary to determine the appropriate remedy in his 
legislative capacity, for the reasons set forth in Respondent’s Appeal Petition 
at 36-69, attached as Appendix B, and Respondent’s Reply Brief filed Oct. 11, 
1988, at 5-7, attached as Appendix C. (These excerpts from respondent’s 
briefs will not be published in Agriculture Decisions, since it is not necessary 
for me to decide this issue.) 

As stated in In re Baker & Sons, Dairy, Inc., 48 Agric. Dec. ___, slip op. 
at 66-67 (Sept. 22, 1989), appeal docketed sub nom. Meadow Gold Dairies, Inc. 
v. Yeutter, No. 89-543-JJF (D. Del. Oct. 10, 1989): 


VI. Ifthe Secretary’s Temporary, Emergency Rulemaking Action 
Were Found Unlawful, the Proper Course Would Be to 
Remand the Matter to the Secretary for Lawful Action. 


If the Secretary's temporary, emergency rulemaking action were 
held to be unlawful, the proper course would be to remand the 
proceeding to the Secretary to determine in his legislative capacity the 
appropriate action to be taken, which might or might not result in any 
payment to petitioners. See In re Defiance Milk Products Co., 44 Agric. 


Dec. 11, 57-62 (1985), aff'd on other grounds, No. 85-7179 (N.D. Ohio 
Dec. 12, 1986), aff'd, 857 F.2d 1065 (6th Cir. 1988);* In re Borden, Inc., 
37 Agric. Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 
(1979),° dismissed per settlement agreement, 40 Agric. Dec. 1711 (1979); 
In re Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary 
to issue new provisions supportable on the record or to hold a new 


"In Defiance, the Judicial Officer recognized that some courts had awarded monetary relief 
to some handlers, but the Judicial Officer did not adopt that policy as the proper Departmental 


policy. 


%In In re Borden, Inc., 38 Agric. Dec. 1061 (1979) (remand order), the Judicial Officer 
remanded the proceeding to the ALJ to determine the damages. But that remand order does 
not reflect the Department’s customary practice, since the remand order related to two related 
proceedings, one of which was controlled by a court decision holding that Borden was entitled 
to recover overpayments from the producer-settlement fund. Borden, Inc. v. Butz, 544 F.2d 312, 
319-20 (7th Cir. 1976). 
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hearing on the issue, at the Secretary's discretion, while granting 
petitioner prospective relief in the interim). 


In some cases, courts have remanded proceedings for further 
administrative consideration. See, e.g, Addison v. Holly Hill Fruit 
Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the proper course 
where part of a rule is deemed invalid, so that the Administrator can 
retrospectively act as he would have done if he had limited himself to 
statutory authority); American Dairy of Evansville, Inc. v. Bergland, 
supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. Cir. 1975) (rule 
invalidated and proceeding remanded to the Secretary for a new 
rulemaking proceeding in compliance with the APA, with invalidated 
regulation to remain in effect in interim). 


In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, e.g., 
Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where "nearby 
differential" was held invalid, equitable considerations precluded refund 
to prevailing parties). See, also, Lehigh Valley Coop. Farmers, Inc. v. 


United States, 370 U.S. 76, 99 (1962) (where regulation held invalid, 
Court left open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States v. 
Morgan, 307 U.S. 183, 185-98 (1939). 
For the foregoing reasons, the following order should be issued. 
Order 
The relief requested by petitioner is denied and the petition is dismissed. 


APPENDIX A 


In re Borden, Inc., 46 Agric. Dec. 1315 (1987), aff'd, No. H-88-1863 (S.D. 
Tex. Feb. 13, 1990). 


APPENDIX B 


Excerpt from Respondent’s Appeal Petition, pp. 36-69. 
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APPENDIX C 


Excerpt from Respondent’s Reply Brief, pp. 5-7. 
[Not published herein.-Editor] 


In re: WILEMAN BROS. and ELLIOTT, INC., and KASH, INC., a 
California Corp. 
AMA Docket Nos. F&V 916-1, 917-3; 916-2, 917-2 (Wileman I). 


In re: WILEMAN BROS. and ELLIOTT, INC., and KASH, INC. 

AMA Docket Nos. F&V 916-3, 917-4 (Wileman II) 

Order Granting Respondent’s Motion to Consolidate and Denying 
Petitioners’ Motion to Recuse filed April 6, 1990. 


Final agency decision - Consolidation of actions. 


The Judicial Officer granted respondent’s Motion to Consolidate Wileman I and Wileman II, 
while directing Judge Baker (ALJ) to expeditiously issue a recommended decision in Wileman 
II, unless the Judicial Officer later decides to issue the recommended decision. The Judicial 
Officer denied petitioners’ Motion to Recuse and/or Otherwise Disqualify the Judicial Officer. 
Under the Department’s Rules of Practice and the Administrative Procedure Act, where an 
Administrative Law Judge has held a hearing, the Judicial Officer may issue the final decision 
for the agency, so long as a recommended decision is first issued either by the ALJ or by the 
Judicial Officer. 


Gregory Cooper, for Respondent. 
Thomas E, Campagne, Fresno, CA, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 


On March 1, 1990, respondent filed a Motion to Consolidate Wileman I 
(AMA Docket Nos. F&V 916-1, 917-3, 916-2, 917-2) and Wileman II (AMA 
Docket Nos. F&V 916-3, 917-4), to act in place of Administrative Law Judge 
Dorothea A. Baker (ALJ) in Wileman II, to set an expedited briefing 
schedule, and to issue an expedited decision. Respondent states 
(Respondent’s Motion to the Judicial Officer to Consolidate, etc., at 5-9): 


Soon after the close of the Wileman I proceeding, Judge Baker, over 
the objections of respondent, issued a document entitled Rough Draft 
of Post Hearing Preliminary and Tentative Findings of Fact 
(Attachment 3 hereto). Petitioners widely distributed this document 





WILEMAN BROS., et al. 103 
49 Agric. Dec. 102 


throughout the industry and the local media (Attachment 4 hereto) in 
an apparent attempt to ferment controversy within the industry. 
Quoting this document, United States District Judge Edward Dean 
Price refused to order petitioners to unconditionally pay their 1987 
assessments to the marketing order committees and allowed such funds 
to be placed in an escrow account of petitioners’ attorney (Attachment 
5 hereto). While such funds apparently still remain in petitioners’ 
counsels’ escrow account (respondent has never received an accounting 
regarding these funds), the fact remains that the remaining order 
handlers have had to bear the brunt of meeting the financial obligations 
of the orders since 1987. 


Petitioners have refused to unconditionally pay their 1988 and 1989 
assessments and, during the course of the Wileman II proceeding, the 
Department of Justice filed another collection action under 7 U.S.C. 
608(a)(6). Toward the close of the Wileman II proceeding, 
Judge Baker announced that she would again issue Preliminary 
Findings. Respondent protested vigorously and refused to participate 
in such action. Respondent pointed out that such Preliminary Findings, 
no matter how couched by the Judge as "tentative", were extremely 
prejudicial in that they were issued without any review at all of the 
three large boxes of exhibits, without any opportunity for a post-hearing 
briefing on the law by either party, and without the Judge having the 
opportunity to review the transcript. When the Judge analogized her 
Preliminary Findings to tentative decisions by the Judicial Officer, 
respondent replied that such tentative decisions were issued only after 
post-hearing briefing by the parties and a thorough review of the entire 
adjudicatory record. Respondent pointed out that there is no authority 
in the underlying statute or the applicable Rules of Practice for such 
Preliminary Findings. Furthermore, such Preliminary Findings are 
being considered and acted upon by the industry, the media, and even 
the District Court as an overwhelming indication of the nature of the 
Judge’s eventual decision in the proceeding. Yet, respondent is left 
powerless to appeal such prejudicial Preliminary Findings until after a 
full round of briefing and the initial decision of the Judge. In 
Wileman I the period from the Preliminary Findings to the Decision of 
Judge Baker was over 14 months. Respondent promptly appealed, but 
briefing still has not been completed since petitioners have received 9 
months in extensions of time to file briefs (without any agreement by, 
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or consultation with, the respondent). Meanwhile, petitioners’ unpaid 
assessments mount. Judge Baker stated that, nonetheless, she will 
issue Preliminary Findings until ordered not to do so by the Judicial 
Officer. She then read about 30 minutes of Preliminary Findings into 
the record at the close of the Wileman II hearing. 


Petitioners, who taped the Preliminary Findings in Wileman II, will 
undoubtedly use those findings in a similar manner and there is no 
reason to believe the District Court will react differently. As 
respondent noted to Judge Baker, the Supreme Court, when speaking 
about marketing orders, stated that: 


... Failure by handlers to meet their obligations promptly 
would threaten the whole scheme. Even temporary defaults by 
some handlers may work unfairness to others, encourage wider 
non-compliance, and engender those subtle forces of doubt and 
distrust which so readily dislocate delicate economic arrangements. 
{Emphasis added]. 


United States v. Ruzicka, 329 U.S. 287, 293 (1946). Yet, Judge Baker’s 
Preliminary Findings have produced an environment where prompt 
7 US.C. 608(a)(6) relief is being denied, and the ongoing delays in the 
7 U.S.C. 608c(15)(A) process are exacerbating the situation. Aside 
from petitioners, whose unpaid assessments are not inconsiderable, 
there is evidence of wider non-compliance in the industry. At the 
Wileman IT hearing, a spokesman for one of the largest handlers, 
Gerawan Co., Inc., testified that it would also not pay its assessments 
until its 7 U.S.C. 608c(15)(A) proceeding was completed. 


... It would indeed be ironic if Judge Baker’s conclusions about the 
maturity and advertising programs were ultimately found to be without 
merit as respondent contends, yet in the meantime the years of 
progress in those areas were completely undone, or the orders even 
terminated, because of the review process. Thus, the only practical 
solution in the interest of justice would be for the Judicial Officer to 
act in place of the Administrative Law Judge in deciding Wileman II 
pursuant to 7 C.F.R. 900.71. Then a consolidated decision for both 
proceedings could be issued by the Judicial Officer expeditiously. 
Briefs in both proceedings could be filed by petitioners by the end of 
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March and by respondents by the end of April, with any reply briefs by 
mid-May. 


In United States v. Ruzicka, 329 U.S. 287, 292-94 (1946) (emphasis added), 
relied on by respondent in the motion quoted above, the Court stated: 


To be sure, Congress did not say in words that, in a proceeding 
under § 8(a)(6) to enforce an order, a handler may not question an 
obligation which flows from it. But meaning, though not explicitly 
stated in words, may be imbedded in a coherent scheme. And such we 
find to be the provisions taken in their entirety, as a means for 
attaining the purposes of the Act while at the same time protecting 
adequately the interests of individual handlers. 


The procedure devised by Congress explicitly gave to an aggrieved 
handler an appropriate opportunity for the correction of errors or 
abuses by the agency charged with the intricate business of milk 
control. In addition, if the Secretary fails to make amends called for 
by law the handler may challenge the legality of the Secretary’s ruling 
in court. Handlers are thus assured opportunity to establish claims of 
grievances while steps for the protection of the industry as a whole may 
go forward. Sections 8a(6) and 8c(15) thus form a complementary 
procedural scheme. Contrariwise, it would make for disharmony to 
extrapolate from these provisions of the statute the right to consider 
independently, in a proceeding by the Government for the enforcement 
of the Secretary's order, questions for which Congress explicitly 
furnished the handler an expert forum for contest with ultimate review 
by a district court. 


The situation before us indicates how disruptive it would be to allow 
issues that may properly come before a district court in a proceeding 
under § 8c(15) to be open for independent adjudication in a suit for 
enforcement under § 8a(6). After a presumably careful study by those 
technically equipped, a program was devised for the dairy farmers in 
one of the large areas of the country. The success of the operation of 
such Congressionally authorized milk control must depend on the 
efficiency of its administration. Promptness of compliance by those 
subject to the scheme is the presupposition of Order No. 41. Thus, 
definite monthly deadlines are fixed by the Order for every step in the 
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program. In large measure, the success of this scheme revolves around 
a "producers" fund which is solvent and to which all contribute in 
accordance with a formula equitably determined and of uniform 
applicability. Failure by handlers to meet their obligations promptly 
would threaten the whole scheme. Even temporary defaults by some 
handlers may work unfairness to others, encourage wider non-compliance, 
and engender those subtle forces of doubt and distrust which so readily 
dislocate delicate economic arrangements. To make the vitality of the 
whole arrangement depend on the contingencies and inevitable delays 
of litigation, no matter how alertly pursued, is not a result to be 
attributed to Congress unless support for it is much more manifest than 
we here find. That Congress avoided such hazards for its policy is 
persuasively indicated by the procedure it devised for the careful 
administrative and judicial consideration of a handler’s grievance. It 
thereby safe-guarded individual as well as collective interests. In the 
case before us, administrative proceedings were instituted before the 
Secretary of Agriculture and, apparently, are awaiting his action. 
Presumably the Secretary of Agriculture will give the respondents the 
rights to which Congress said they were entitled. If they are 
dissatisfied with his ruling, they may question it in a district court. The 
interests of the entire industry need not be disturbed in order to do 
justice to an individual case.’ 


*"During the period while any such petition is pending before the 
Secretary and until notice of the Secretary’s ruling is given to the 
petitioner, the penalties imposed by the act for violation of an order 
cannot be imposed upon the petitioner if the court finds that the 
petition was filed in good faith and not for delay. The Secretary may, 
nevertheless, during this period proceed to obtain an injunction against 
the petitioner pursuant to section 8a(6) of the Agricultural Adjustment 
Act. ... It is believed that these provisions establish an equitable and 
expeditious procedure for testing the validity of orders, without 
hampering the Government’s power to enforce compliance with their 
terms." S. Rep. No. 1011, 74th Cong., 1st Sess., p. 14. 


It is suggested that Congress did not authorize a district court to 
enforce an order not "in accordance with law." The short answer to 
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this rather dialectic point is that whether such an order is or is not in 
accordance with law is not a question that brings its own immediate 
answer, or even an answer which it is the familiar, everyday business 
of courts to find. Congress has provided a special procedure for 
ascertaining whether such an order is or is not in accordance with law. 
The questions are not, or may not be, abstract questions of law. Even 
when they are formulated in constitutional terms, they are questions of 
law arising out of, or entwined with, factors that call for understanding 
of the milk industry. And so Congress has provided that the remedy 
in the first instance must be sought from the Secretary of Agriculture. 
It is on the basis of his ruling, and of the elucidation which he would 
presumably give to his ruling, that resort may be had to the courts. 
Congress seems to have emphasized the different functions in the 
enforcement of the Act that § 8a and § 8c serve by explicitly directing 
that the proceedings for relief instituted by a handler under § 8c shall 
not "impede, hinder, or delay" enforcement proceedings by the United 
States under § 8a. 


In a supplemental document filed March 5, 1990, respondent attached the 
ALJ’s Preliminary and Tentative Findings of Fact and Conclusions in Wileman 
II, in which the view is again expressed that the marketing order programs are 
unlawful. Respondent also attached a copy of a news item headed "Tree-Fruit 
marketing order found illegal," which discusses the ALJ’s tentative conclusions. 
Respondent argues that the ALJ’s preliminary views "clearly embody Judge 
Baker’s final evaluation of the credibility, demeanor and veracity of the 
witnesses," the issuance of which "underscores the prejudice and threat to the 
marketing order that may occur if the expedited procedures are not adopted" 
(Supplement to Respondent’s Motion, etc., at 2). 

Respondent further argues (Response to Petitioners’ Opposition, etc., filed 
April 3, 1990, at 4): 


With three handlers claiming the right to refuse to pay their 
assessments based on Judge Baker’s initial decision in Wileman I, and 
with her tentative findings and conclusions being published in 
newspapers throughout the production area, the operation of marketing 
orders 916 and 917 are being threatened due to an initial decision in 
Wileman I and tentative findings in Wileman II that do not have the 
force of law. (See Respondent’s March 1, 1990 motion at pages 7-8.) 
Respondent’s motion will serve to expedite the proceedings such that 
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a final agency decision, whatever that decision may be, will provide 
guidance to the industry and reviewing courts as to the Agency’s 
position on the legality of the marketing orders. Thus, there is ample 
justification for Respondent’s motion. 


Petitioners argue that alternative arrangements, acceptable to petitioners, 
but not acceptable to respondent, could have provided for payment of the 
assessments to the administrative officials pending this litigation. But I must 
decide the pending motion on the basis of the circumstances now existing--not 
on how they would have existed if agreement had been reached on different 
alternatives. For the reasons set forth by respondent, and by the Court in 
Ruzicka, these proceedings should be expedited. The Rules of Practice 
provide (7 C.F.R. § 900.71): 


§ 900.71 Hearing before Secretary. 


The Secretary [i.e., Judicial Officer (7 C.F.R. § 900.2(c))] may act 
in the place and stead of a judge in any proceeding hereunder. When 
he so acts the hearing clerk shall transmit the record to the Secretary 
at the expiration of the period provided for the filing of proposed 


findings of fact, conclusions and orders, and the Secretary shall 
thereupon, after due consideration of the record, issue his final order 
in the proceeding: Provided, That he may issue a tentative order in 
which event the parties shall be afforded an opportunity to file 
exceptions before the issuance of the final order. 


The foregoing general rule of procedure is not limited to those cases in 
which the Secretary has held the hearing. Accordingly, under this general rule 
of procedure set forth by the agency, in appropriate circumstances, the 
Judicial Officer may issue the final order in a case, without waiting for the 
ALJ to issue an initial decision. 

The Administrative Procedure Act provides (5 U.S.C. § 557(b), (c) 
(emphasis added)): 


(b) When the agency did not preside at the reception of the evidence, 
the presiding employee or, in cases not subject to section 554(d) of this 
title, an employee qualified to preside at hearings pursuant to section 
556 of this title, shall initially decide the case unless the agency requires, 
either in specific cases or by general rule, the entire record to be certified 
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to it for decision. When the presiding employee makes an initial 
decision, that decision then becomes the decision of the agency without 
further proceedings unless there is an appeal to, or review on motion 
of, the agency within time provided by rule. On appeal from or review 
of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on 
notice or by rule. When the agency makes the decision without having 
presided at the reception of the evidence, the presiding employee or an 
employee qualified to preside at hearings pursuant to section 556 of this 
title shall first recommend a decision, except that in rule making or 
determining applications for initial licenses-- 


(1) instead thereof the agency may issue a tentative decision 
or one of its responsible employees may recommend a decision; 
or 


(2) this procedure may be omitted in a case in which the 
agency finds on the record that due and timely execution of its 
functions imperatively and unavoidably so requires. 


(c) Before a recommended, initial, or tentative decision, or a 
decision on agency review of the decision of subordinate employees, the 
parties are entitled to a reasonable opportunity to submit for the 
consideration of the employees participating in the decisions-- 


(1) proposed findings and conclusions; or 


(2) exceptions to the decisions or recommended decisions of 
subordinate employees or to tentative agency decisions; and 


(3) supporting reasons for the exceptions or proposed 
findings or conclusions. 


The foregoing authorization for the agency to make the decision without 
having presided at the reception of the evidence includes an exception to the 
following general rule set forth in 7 U.S.C. § 554(d)): 


(d) The employee who presides at the reception of evidence 
pursuant to section 556 of this title shall make the recommended 
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decision or initial decision required by section 557 of this title, unless 
he becomes unavailable to the agency. 


Under the general rule in 7 U.S.C. § 554(d), the employee who presides 
at the reception of the evidence must make the recommended decision or 
initial decision unless he becomes unavailable to the agency. However, under 
the exception set forth in 7 U.S.C. § 557(b), the agency can, in specific cases 
or by general rule, have an ALJ preside at the reception of the evidence, and 
then have the entire record certified to the agency for decision, in which case 
"the presiding employee or an employee qualified to preside at hearings 
pursuant to section 556 of this title shall first recommend a decision" (5 U.S.C. 
§ 557(b) (emphasis added)). Since the Secretary has delegated all of his 
quasi-judicial authority to the Judicial Officer (7 C.F.R. § 2.35), pursuant to 
the Act of April 4, 1940 (7 U.S.C. § 450c-450g), and Reorganization Plan No. 
2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 U.S.C. app. at 1280 (1988), 
the Judicial Officer is the "agency," within the meaning of the Administrative 
Procedure Act, he is an employee “qualified to preside at hearings pursuant 
to section 556 of this title," and he is authorized to "recommend a decision" 
under 5 U.S.C. § 557(b), even though an ALJ presided at the reception of the 
evidence. 

Nonetheless, unless it would delay these proceedings, it is desirable that 
the ALJ who presided at the hearing issue the recommended decision. 
Although these cases will be consolidated in order to expedite the ultimate 
final decision, at least at this time, it is my present plan to issue separate 
decisions, issuing the decision in Wileman I as soon as possible, and then turn 
to Wileman II. Even though the issues in Wileman I and Wileman II may be 
generally similar, each case must be decided on the basis of its own record. 
If appropriate, the principles of res judicata will apply to Wileman II. 
(Respondent argues that res judicata applies as to some issues, but I have 
made no determination at this time as to this matter.) If the ALJ has not 
issued a recommended decision in Wileman II by the time my decision in 
Wileman I is ready to be issued, I will then determine whether it is desirable 
to modify my present order, and issue my own recommended decision in 
Wileman II, rather than having the ALJ issue a recommended decision. My 
determination at that time would be based on ascertaining from the ALJ how 
long it would take for her to issue a recommended decision, and my 
conclusions as to whether there are serious issues of credibility in Wileman II, 
that have not already been resolved by the ALJ in her Preliminary and 
Tentative Findings of Fact and Conclusions. 
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Petitioners’ Motion to Recuse and/or Otherwise Disqualify the Judicial 
Officer, filed March 21, 1990, is so unfounded as to not warrant substantial 
discussion. Similar motions have frequently been made and rejected. For 
example, as stated in Cobb v. Yeutter, 889 F.2d 724, 731 (6th Cir. 1989): 


While the JO is part of the Department of Agriculture, the agency 
attempts to insulate the JO and his adjudicative function from the 
investigative function (performed by the Packers & Stockyards 
Administration) and the prosecutorial function (performed by the 
USDA’s Office of General Counsel). There is nothing in Cobb’s 
argument that necessarily suggests the JO is biased or improperly 
accorded both adjudicative and prosecutorial functions. 


Finally, as the JO notes, "[i]t has become fairly routine in these 
types of cases for those respondents lacking a meritorious defense to 
assail the administrative process, to claim denial of due process, and to 
cite the judicial officer for bias." In re Danny Cobb and Crockett 
Livestock Sales Co., P.&S. Docket No. 6587, slip op. at 74 (Feb. 13, 
1989). These due process challenges have been consistently rejected 
by most courts; in fact, this court has recently rejected arguments as to 
JO bias similar to those made by Cobb. Parchman, 852 F.2d at 866; 
Garver v. United States, 846 F.2d 1029, 1030-31 (6th Cir.), cert. denied, 
__ US. __, 109 S.Ct. 63, 102 L.Ed.2d 41 (1988) (holding that mere 
fact JO may favor harsh penalties does not make sanction invalid 
unless evidence of bias is addressed). In this case, Cobb produced no 
evidence to suggest that either the administrative procedure or the 
specific JO was biased against him, and this due process argument 
must fail. 


In In re Rodman, 47 Agric. Dec. __, slip op. at 4-20 (Sept. 22, 1988) 
(Order Denying Petition for Reconsideration), attached as an Appendix to this 
order, I discuss at length the bias issue alleged in that case, which is similar 
to that alleged here. To update the information in the Rodman appendix, slip 
op. at 11 n. 2, the Judicial Officer awarded attorney fees to the respondent in 
In re Prentice, 47 Agric. Dec. __ (Oct. 27, 1988) (order awarding attorney 
fees and other expenses). The case of Apex Meat Co. v. Crawford, No. 88- 
5646 (9th Cir.), challenging the validity of the Secretary's removal of the 
Judicial Officer after he had issued certain orders against the Department, 
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referred to in the Rodman appendix, slip op. at 16 (text accompanying note 
3), became moot when the violator sold his business. 

To respond to some of the particular assertions made by petitioners, I 
learned that petitioners were not paying assessments to the administrative 
officials, and that the district court had refused respondent’s Ruzicka 
application for enforcement, as a result of reading respondent’s motion filed 
March 1, 1990, quoted above, including the court’s memorandum decision 
(Attachment 5 to respondent’s motion). I did not gain this knowledge from 
a telephone conversation with respondent’s attorney, as alleged. 

When I began granting extensions of time to petitioners to file their brief 
and cross-appeal in Wileman I, I reasonably anticipated that because of the 
pending workload in the Office of the Judicial Officer, I would not be able to 
reach Wileman I until the fall of 1990. Twenty cases other than Wileman I 
were pending before the Judicial Officer on October 26, 1989, in which the 
records totalled approximately 13 feet. The four oldest of those cases had 
been decided by the ALJs during February and May of 1988. Since the 
Judicial Officer has only one legal assistant and one paralegal secretary, I 
reasonably anticipated that I would not reach Wileman I until the fall of 1990. 
By extraordinary efforts, 18 of the 20 cases pending on October 26, 1989, have 
been decided, and the decisions have been drafted in the other two, needing 
only minor improvements before they are filed. 

Petitioners complain that I have "suspiciously decided that the appeal in 
Wileman I needed to heard as soon as possible" (Motion to Recuse, etc., at 
3). I had previously given petitioners, the prevailing party in Wileman I, 
extensions of time totalling about 9 months. Specifically, I extended 
petitioners’ time to appeal and file a brief on June 29, 1989, to July 31, 1989; 
on July 19, 1989, to September 29, 1989, and October 6, 1989; on September 
5, 1989, to February 12, 1990; and on January 2, 1990, to March 30, 1990. All 
of these extensions of time were granted without consulting respondent, since 
I knew that I would not be able to reach Wileman I for a considerable time 
because of my backlog. When the backlog was largely eliminated, and when 
I learned from respondent’s motion filed March 1, 1990, that assessments 
were not being paid to the persons administering the orders, I telephoned 
petitioners’ counsel to advise him that no further extensions of time would be 
granted in Wileman I, that respondent’s motion to consolidate would not be 
summarily denied, and that petitioners should file a brief if they oppose 
respondent’s motion. Petitioners’ counsel had sent me a letter dated March 2, 
1990, stating, in part: 
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Please be advised, as Petitioners’ counsel, I will be submitting a 
formal opposition brief. Said opposition brief will be filed within 20 
days from today’s date. If, however, it your [sic] intent to summarily 
deny Mr. Cooper’s frivolous Motion, I would appreciate immediate 
notification so that my time might be channeled to less frivolous 
matters. 


My recollection of the telephone conversations with petitioners’ counsel 
differs significantly from that of petitioners’ counsel. I did not imply that I 
intended to reverse the ALJ. In fact, I expressly advised petitioners’ counsel 
that I have not read the ALJ’s decision in Wileman I, except for glancing at 
two or three paragraphs, and that I hoped that I would find myself in 
agreement with the ALJ, since, when I agree with an ALJ, I can merely adopt 
the ALJ’s decision, but if I disagree, it requires considerable effort to reverse. 

In the telephone conversation of February 28, 1990, with petitioners’ 
counsel, I advised him that I had received criticism from within USDA and 
from the courts for the lengthy delays in issuing my decisions, but I expressly 
stated that the criticism from within USDA came from persons who probably 
did not even know of the existence of Wileman I. 


In the March 3, 1990, telephone conversation with petitioners’ counsel, my 
statements as to petitioners’ failure to comply with the marketing orders was 
based on the information in respondent’s motion and attachments, not on any 
telephone conversation with respondent’s counsel. (However, I might have 


used the phrase "respondent’s counsel says ...", in referring to what 
respondent’s counsel said in his motion.) I did not give my own view that "the 
placing of these funds in the trust account was adversely affecting the 
Committees’ ability to administer the Marketing Orders" (Petitioners’ Affidavit 
at 4), but, rather, I was merely stating what respondent contended in his 
motion. Furthermore, I did not state that it is "necessary to immediately 
review Wileman I in order that the assessment funds might be released to the 
Committees as soon as possible" (Petitioners’ Affidavit at 5), but, rather, 
referred to what is necessary if the case is decided in favor of the Department. 
For the foregoing reasons, the following order should be issued. 


Order 


Wileman I and Wileman II are hereby consolidated. The Judicial Officer 
will act as the agency in the place and stead of the ALJ in issuing the decision 
in Wileman II. Unless modified by further order, the Administrative Law 





114 AGRICULTURAL MARKETING AGREEMENT ACT 


Judge shall expeditiously issue a recommended decision in Wileman II. Any 
further motions in Wileman II will be ruled on by the Judicial Officer. 

Petitioners’ Motion to Recuse and/or Otherwise Disqualify the Judicial 
Officer is denied. 


APPENDIX 


Excerpt from Jn re Rodman, 47 Agric. Dec. , Slip op. at 4-20 (Sept. 22, 
1988) (order denying reconsideration). 
[Not published herein-Editor] 
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ANIMAL WELFARE ACT 


In re: E. LEE COX and BECKY COX, d/b/a PIXY PALS KENNEL. 
AWA Docket No. 434. 
Decision and Order filed January 29, 1990. 


"Willful" - 5-day holding period. 


The Judicial Officer affirmed the decision and order by Judge Bernstein (ALJ) suspending 
respondents’ license for 90 days, and thereafter until respondents demonstrate compliance with 
the Act and regulations, assessing a civil penalty of $12,000, and directing respondents to cease 
and desist from failing to retain possession and control of all dogs until they are at least 8 weeks 
of age and have been weaned, failing to hold dogs for not less than 5 business days after 
acquisition, failing to keep and maintain proper records, and failing to allow inspection of 
respondents’ facility and records. The violations found here are serious violations of the Act and 
regulations. A violation is wilful where the violator either intentionally does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous advice, or acts with careless 
disregard of the statutory requirements. There is much more than a preponderance of the 
evidence supporting the ALJ’s findings, which is all that is required. Advance notice is not 
required to be given by the Department in order to make a record inspection of a regulated 
person. The 5-day holding period required by the Act and regulations consists of the first 5 full 
business days after the animals are acquired. 


Robert A. Ertman, for Complainant. 

Patrick W. Healey, Lincoln, NE, for Respondents. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. §§ 2131-2156). On April 20, 1989, Administrative Law 
Judge Edwin S. Bernstein (ALJ) issued an initial Decision and Order 
suspending respondents’ license for 90 days, and thereafter until respondents 
demonstrate compliance with the Act and regulations, assessing a civil penalty 
of $12,000, and directing respondents to cease and desist from failing to retain 
possession and control of all dogs until they are at least 8 weeks of age and 
have been weaned, failing to hold dogs for not less than 5 business days after 
acquisition, failing to keep and maintain proper records, and failing to allow 
inspection of respondents’ facility and records. 

On June 5, 1989, respondents appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
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cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).’ The case was 
referred to the Judicial Officer for decision on August 11, 1989. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
with a few minor changes in brackets. The effective date of the order has 
been changed, in view of the appeal. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Animal Welfare Act, 7 U.S.C. 
2131-2156 (the Act), instituted by a Complaint filed on September 10, 1987 by 
the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture. Complainant filed an 
amended Complaint on May 10, 1988. The Amended Complaint alleges that 
Respondents willfully violated the Act and the regulations issued pursuant to 
the Act at 9 C.F.R. 1.1-2.130. On June 2, 1988, Respondents filed an Answer 
to the Amended Complaint in which they disputed the substantive allegations. 
A hearing was held before me in North Platte, Nebraska on December 20 and 
21, 1988.' The parties filed proposed findings of fact, proposed conclusions 
of law and briefs. All proposed findings, proposed conclusions and arguments 
have been considered. To the extent indicated, they have been adopted. 
Otherwise, they have been rejected as irrelevant or not supported by the 

evidence. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


'The first day’s transcript pages were numbered 1 through 121. Instead of beginning the 
numbering of the second day’s transcript at page 122, a different court reporter numbered those 
pages 1 through 101. To distinguish the page numbers in this Decision, the pages of the first 
day’s transcript will be designated as TR I-(page number) and the pages of the second day will 
be designated as TR-II-(page number). Complainant’s exhibits will be designated as CX- and 
Respondents’ exhibits will be designated as RX-. 
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Findings of Fact 


1, E. Lee Cox and Becky Cox are partners doing business as Pixy Pals 
Kennel at Route 2, Post Office Box 235, Stratton, Nebraska 69043. (Answer, 
par. 1) 

2. At all times material, Respondents operated as a dealer as defined in 
the Act and held Class B license number 473-47 issued under the Act. At the 
time they applied for the license, Respondents were given a copy of the 
regulations and standards promulgated under the Act and agreed in writing 
to comply with the regulations and standards. (Answer, par. 1) 

3. Respondents delivered dogs under eight weeks of age to carriers for 
transportation in commerce as follows: 


a. On March 19, 1985, Respondents shipped one dog and on 
March 21, 1985, Respondents shipped three dogs. (TR I-83-87; CX 11, 
12) 


b. On March 28, 1985, Respondents shipped three dogs. (TR I-87- 
89; CX 13, 14) 


c. On May 8, 1985, Respondents shipped two dogs. (TR I-90-92; 
CX 15, 16) 


d. On May 15, 1985, Respondents shipped three dogs. (TR I-91; 
CX 16) 


4. Respondents failed to hold dogs that they acquired for at least five 
business days as follows: 


a. On November 14, 1985, Respondents shipped in commerce two 
dogs which they had held for less than five business days. Respondents 
purchased five basset puppies from Green Meadow Kennels on 
November 11, 1985. Marjorie Wells, who managed the kennels, 
testified that the purchase was made on November 11, 1985. (TR I-11- 
12) Green Meadow’s ledger page (CX 1) and a canceled check from 
Pixy Pals (CX 2) also indicate that the purchase was made on 
November 11. Although Respondents’ records (CX 22 and 23) list the 
purchase date as November 7, 1985, I find Mrs. Wells’ testimony, 
Green Meadows records and the date on Respondents’ check to be 
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more persuasive. Respondents’ records (CX 2[2]) indicate that two of 
the dogs were shipped on November 14, 1985, less than five days after 
they were acquired. (TR II-7-17) 


b. On November 21, 1985, Respondents shipped in commerce one 
dog which they had held for less than five business days. Mrs. Dorothy 
Stoner testified that her daughter, Pam Stoner, sold three Cocker 
Spaniel puppies to Respondents and that Respondents picked up the 
dogs and paid by check on the date of the check. (TR I-25-29) 
Respondents’ check was dated November 18, 1985. (CX 3) Although 
Respondents’ records (CX 25) indicate that Respondents obtained the 
dogs on November 15, 1985, I find that the dogs were, in fact, picked 
up and paid for on November 18, 1985, as Mrs. Stoner’s testimony and 
the canceled check (CX 3) indicate. Respondents’ records indicate that 
they shipped one of these puppies on November 21, 1985, less than five 
business days after Respondents obtained the puppy. (CX 25, 26) 


c. On December 6, 1985, Respondents shipped in commerce six 
dogs which Respondents had held for less than five business days. Ms. 
Sheila Tacl testified that on December 2, 1985, she sold six rottweiler 
puppies to Respondents. Ms. Tacl’s records (CX 6) as well as a copy 
of Respondents’ check to Ms. Tacl (CX 7) corroborate that the sale 
was made on December 2, 1985. Respondents’ records (CX 29) show 
that Respondents shipped the puppies on December 6, 1985, less than 
five business days after Respondents acquired the puppies. 


d. On December 13, 1985, Respondents shipped in commerce four 
dogs which Respondents had held for less than five days. Ms. Rosella 
Twidwell testified that she sold four Chihuahua puppies to 
Respondents on December 9, 1985. (TR I-59) [Ms. Twidwell’s] 
records (CX 8) confirmed that the sale was on December 9, 1985 and 
a copy of Respondents’ check to Ms. Twidwell (CX 9) was dated 
December 10, 1985. Respondents’ records show that Respondents 
shipped the dogs on December 13, 1985, less than five business days 
after Respondents acquired the puppies. (CX-32) 


5. Respondents falsified records and failed to keep and maintain records 
which fully and correctly disclose the necessary information concerning dogs 
purchased, acquired, held, or otherwise in their possession and control. 
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a. Respondents’ records show that they purchased eight dogs from 
Green Meadow Kennels on November 7, 1985, when, in fact, they 
purchased these dogs on November 11, 1985. (TR I-8-18; TR II-7-17; 
CX 1, 2, 22, 24) 


b. Respondents’ records show that they purchased three dogs from 
Ms. Pamela Stoner on November 15, 1985, when, in fact, they 
purchased those dogs on November 18, 1985. (TR I-24-29; TR II-20- 
24; CX 3, 25, 26) 


c. Respondents’ records show that they purchased four dogs from 
Ms. Rosella Twidwell on December 8, 1985 when, in fact, they 
purchased those dogs on December 9, 1985. (TR 1-58-62; TR II-40-43; 
CX ...9, 32 [; see, also, Ms. Twidwell’s record, CX 8]) 


6. On January 27, 1988, Respondents refused to permit APHIS officials 
to inspect their facility and records. Bob Wells, an APHIS investigator, 
testified that on January 27, 1988 he visited Respondents’ premises to inspect 
their records. Respondent Lee Cox told Mr. Wells that he was not welcome 
and asked him to leave immediately. (TR [I]-94) As Mr. Wells walked to his 
car, Mr. Cox made some abusive remarks including "you people are just like 
the Gestapo .. . you’re just like the Communists . . . get out of here and don’t 
ever come back." (TR [I]-95) In addition, Mr. Cox told Mr. Wells that if he 
wanted any information, he must make an appointment at least two weeks in 
advance and then Respondents would see if they had time for him. (TR [I]- 
94) 

7. Respondents are one of the largest dog brokers in the State of 
Nebraska. They reported gross income from the sale of animals of $1,123,000 
from April 1985 to April 1986; $1,772,000 from April 1, 1986 to April 1, 1987, 
and $2,711,046.40 from April 1, 1987 to April 1, 1988. (CX 10) 


Conclusions of Law 


1. Respondents violated 9 C.F.R. 2.130 by delivering to carriers for 
transportation in commerce dogs that were less than eight weeks of age. 

2. Respondents violated 7 U.S.C. 2135, and 9 C.F.R. 2.101 by failing to 
hold dogs for at least five business days after they acquired the dogs. 

3. Respondents violated 7 U.S.C. 2140 and 9 C.F.R. 2.75 by failing to keep 
and maintain accurate records. 
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4. Respondents violated 7 U.S.C. 2146 and 9 C.F.R. 2.126 by refusing to 
permit APHIS officials to inspect their facility and records on January 27, 
1988. 

5. The requested sanction, which includes a civil penalty of $12,000 and 
a suspension of Respondents’ license for 90 days, is appropriate. 

Respondents’ delivery of dogs under eight weeks of age to carriers for 
transportation in commerce is a serious violation which warrants a strict 
sanction, In re Stuekerjuergen, 44 Agric. Dec. 186, 189, (1985). In that case, 
it was explained that "the minimum age requirement is based on a finding by 
the Secretary that shipment of dogs under 8 weeks of age adversely affects 
‘the animal’s ability to function [in] its adult environment,’ and is, therefore, 
inhumane." In this case, Respondents repeatedly delivered dogs under eight 
weeks of age to carriers for shipment to pet stores in other states. Shipping 
underage animals to distant locations subjects the animals to great stress. 
Respondents’ claim that they were led to believe by the unlicensed dealers 
from whom they purchased the dogs that the dogs were already eight weeks 
old does not mitigate the violations. Jn re Stuekerjuergen, supra, at 190. 

Respondents’ violations of the five-day holding period requirement and 
falsification of records are also serious violations which warrant a serious 
sanction. The five-day holding period is particularly important for dealers who 
buy from unlicensed sources since USDA does not know the existence of the 
unlicensed sources and has no way of ascertaining what conditions the animals 
have been raised in and whether the animals are healthy when purchased by 
the dealers. (TR I-67) Respondents’ failure to comply with this holding 
period requirement greatly increases the likelihood that animals raised in 
substandard conditions will be placed in commerce without being monitored 
for health problems. In addition, Respondents falsified records to conceal 
these violations. Accurate recordkeeping by dealers is absolutely vital to the 
effective administration of the Animal Welfare Act. "It is therefore the duty 
of the Secretary of Agriculture to strictly enforce these requirements under 
the Act and severely sanction those who repeatedly violate them." Jn re Vrana, 
43 Agric. Dec. 1758, 1764 (1984); see also In re Hickey, 47 Agric. Dec. _, 
AWA Docket No. 369 (Judicial Officer’s Decision and Order, May 27, 1988) 
[, aff'd, 878 F.2d 385 (9th Cir. 1989) (unpublished).] 

Respondents’ deliberate refusal to allow an APHIS official to inspect their 
records after APHIS officials had uncovered Respondents’ recordkeeping and 
holding violations is also a serious violation of the Act and regulations. Jn re 
Hickey, supra. 
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The violations were willful. A willful violation is defined as [one] where 
the violator either intentionally does an act which is prohibited, irrespective 
of evil motive or reliance on erroneous advice, or acts with careless disregard 
of statutory requirements. In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 306 
(1978), aff'd sub nom. Arab Stock Yard v. United States, 582 F.2d. 39 ([{Sth 
Cir.] 1978). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend that the evidence does not adequately support the 
ALJ’s findings of fact, including his finding of wilfulness, but there is much 
more than a preponderance of the evidence, which is all that is required.” 
The evidence is very carefully and accurately discussed in Complainant’s 
Response to Appeal Petition, and no useful purpose would be served by 
rehashing that discussion here. Furthermore, the ALJ’s severe sanction is 
entirely warranted by the serious violations found here, and it is consistent 
with the sanctions imposed in other cases under the Act. 

Respondents ask guidance as to whether advance notice of a record 
inspection must be given by the Department, but it is clear from the Act (7 
U.S.C. §§ 2140, 2145(a)) and the regulations (9 C.F.R. § 2.126) that dealers 


and other regulated persons are required to grant access to their records 
during ordinary business hours, without any advance notice from the 
Department. 

Respondents further ask guidance as to how to compute the 5-day holding 
period, but there is no ambiguity in the Act and regulations. 

Section 5 of the Act provides (7 U.S.C. § 2135): 


No dealer or exhibitor shall sell or otherwise dispose of any dog or 
cat within a period of five business days after the acquisition of such 
animal or within such other period as may be specified by the 
Secretary. ... 


Section 2.101(a) of the regulations provides (9 C.F.R. § 2.101(a)): 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Any dog or cat acquired by a dealer [footnote omitted] or exhibitor 
shall be held by him, under his supervision and control, for a period of 
not less than 5 business days after acquisition of such animal... . 


Under the plain language of the Act and regulations, the holding period 
must consist of the first 5 full business days after the animals are acquired. 
The day of acquisition and the day of disposition cannot be included in those 
5 days. The day on which the animals are acquired is not a day after the 
animals are acquired. A part of a day is less than a day. Obviously, a period 
of 4 days and a part of a day is less than 5 days. 

For the foregoing reasons, the following order should be issued. 


Order 


Respondents E. Lee Cox and Becky Cox, their agents and employees, 
directly or through any corporate or other device, shall comply with each and 
every provision of the Animal Welfare Act, 7 U.S.C. §§ 2131-2156, and its 
regulations at 9 C.F.R. §§ 1.1-2.130, and shall cease and desist from any 
violations of the Act and regulations including: 


1. Failing to retain possession and control of all dogs until such 
animals are at least 8 weeks of age and have been weaned as required 
by 9 C.F.R. § 2.130; 


2. Failing to hold dogs for a period of not less than 5 business days 
after acquisition of such animals as required by 7 U.S.C. § 2135 and 9 
C.F.R. § 2.101; 


3. Failing to keep and maintain records which fully and correctly 
disclose the necessary information concerning dogs purchased, 
acquired, held, or otherwise in their possession and control as required 
by 7 U.S.C. § 2140 and 9 C.F.R. § 2.75; and 


4. Failing to allow APHIS officials to inspect Respondents’ facility 
and records as required by 7 U.S.C. § 2146 and 9 C.F.R. § 2.126. 


Respondents E. Lee Cox and Becky Cox are assessed a civil penalty of 
$12,000 to be paid no later than the 90th day after service of this order, by 
certified check or money order, payable to the Treasurer of the United States, 
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and sent to Robert A. Ertman, Esq., United States Department of 
Agriculture, Office of the General Counsel, Room 2014, South Building, 
Washington, D.C. 20250-1400. 

Respondents’ license is suspended for 90 days and thereafter until 
respondents demonstrate to APHIS that their activities comply with the Act 
and its regulations and standards. When respondents demonstrate to APHIS 
that they are in compliance with the Act and its regulations and standards, a 
supplemental order terminating the suspension will be issued upon motion of 
APHIS. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order on respondents, and the suspension provisions 
of this order shall become effective on the 30th day after service of this order 
on respondents. 


In re: GUS WHITE III and BETTY WHITE, d/b/a COLLINS EXOTIC 
ANIMAL ORPHANAGE. 

AWA Docket No. 425. 

Decision and Order filed February 8, 1990. 


"Willful" - Substantial participation in activities of regulated business. 


The Judicial Officer affirmed in part and reversed in part a Decision and Order by Judge Baker 
(ALJ) under the Animal Welfare Act and the regulations and standards issued thereunder. The 
ALJ suspended respondent Gus White III’s license for 180 days, and thereafter until compliance 
is achieved, assessed a civil penalty of $1,000, and directed respondent Gus White III to cease 
and desist from a number of practices involving the care and housing of exhibited animals, 
including veterinary care, sanitation, structures, and housekeeping functions at the facilities 
owned by respondents. The ALJ dismissed the complaint as to respondent Betty White. The 
Judicial Officer made the order applicable to respondent Betty White, reduced the specific 
suspension period to 120 days (the period recommended by complainant to the ALJ), suspended 
the $1,000 civil penalty if there are no further violations for 5 years (in view of respondents’ poor 
financial condition), and deleted from the cease and desist order provisions relating to veterinary 
care, since the ALJ found in respondents’ favor as to those alleged violations. A violation is 
willful if the act is done intentionally or with careless disregard of regulatory requirements. The 
proof here surpasses a preponderance of the evidence, which is all that is required. Respondent 
Betty White is responsible for the violations, along with her husband, the other respondent, since 
she participated substantially in the activities of the regulated business. 
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Robert A. Ertman, for Complainant. 

David Shoemake, Collins, MS, for Respondents. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issued 
thereunder (9 C.F.R. § 1.1 et seq.). On February 28, 1989, Administrative 
Law Judge Dorothea A. Baker (ALJ) issued an initial Decision and Order 
suspending respondent Gus White III’s license for 180 days, and thereafter 
until compliance is achieved, assessing a civil penalty of $1,000, and directing 
respondent Gus White III to cease and desist from a number of practices 
involving the care and housing of exhibited animals, including veterinary care, 
sanitation, structures, and housekeeping functions at the facilities owned by 
respondents. The ALJ dismissed the complaint as to respondent Betty White. 

On April 3, 1989, respondent Gus White III appealed to the Judicial 
Officer, to whom final administrative authority has been delegated to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C-F.R. § 2.35).’ 
On May 26, 1989, complainant filed a memorandum in opposition to 
respondent’s appeal, which memorandum also contains a cross-appeal, urging 
that the order should apply to respondent Betty White. The case was referred 
to the Judicial Officer for decision on July 21, 1989. 

Based upon a careful consideration of the entire record, the initial decision 
is adopted as the final decision, with omissions shown by dots, and additions 
included within brackets. The principal changes are to make the order 
applicable to respondent Betty White, to reduce the specific suspension period 
to 120 days, to suspend the $1,000 civil penalty if there are no further 
violations, and to delete from the cease and desist order provisions relating to 
veterinary care, since the ALJ found in respondents’ favor as to those alleged 
violations. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 
Preliminary Statement 


This is an administrative, disciplinary proceeding under the Animal 
Welfare Act, as amended (7 U.S.C. § 2131 et seq.), hereinafter sometimes 
referred to as the "Act," instituted by a Complaint filed March 27, 1987, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture, sometimes hereinafter referred to as 
"APHIS." 

The Complaint alleged that the Respondents willfully violated the 

regulations and standards issued under the Animal Welfare Act (9 C.F.R. § 
1.1 et seq.). 
_ The Complaint charges the Respondents with relocation without notice; 
failure to establish a program of veterinary care; failure to provide necessary 
veterinary care; failure to provide for the removal and disposal of animal 
wastes; failure to provide for the rapid elimination of excess water; failure to 
provide shelter from rain, snow, and cold weather; failure to construct the 
facilities involved in a manner appropriate for the animals involved; and 
failure to provide adequate barriers to protect both the animals and the 
public. The conditions which existed prior to October 1, 1986, have not been 
alleged to be violations, but any prior conditions of deficiencies are deemed 
relevant herein to the alleged violations. The Respondent Gus White III was 
given as a deadline, October 1, 1986, to achieve compliance. 

An administrative oral hearing was held in Jackson, Mississippi, on 
February 25 and 26, 1988, before Administrative Law Judge Dorothea A. 
Baker. The Complainant was represented by Robert A. Ertman, Esquire, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250. The Respondents were represented by 
David Shoemake, Esquire, P.O. Box 1678, Collins, Mississippi 39428. In due 
course, the parties filed briefs, the last brief having been filed August 26, 1988. 

As used hereinafter, the singular "Respondent" shall be used to refer to the 
Respondent Gus White III. The plural "Respondents" shall be used to refer 
to both Gus White III and Betty White, unless otherwise indicated. 

The Respondents herein denied that Betty White is a proper Respondent. 
The Complainant maintains that Mr. White’s wife, Betty White, also acted as 
an exhibitor. She conducted tours of the facility for the public; she was 
present on occasions when APHIS personnel conducted inspections of the 
facility and she did some talking (Tr. 21); she arranged for veterinary care for 
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animals at the facility, and managed the finances of the exhibition as well as 
providing a source of funds for food and care of the animals. The 
Respondents’ facility is located on land owned jointly by both 
Respondents. . . . 


Findings of Fact 


1. Gus White III and Betty White, are individuals and their business 
mailing address is Route 2, Box 144, Collins, Mississippi 39428. 

2. [The Respondents, at all times material herein, operated as exhibitors 
as defined in the Act and held a license issued under the Act in the name of 
Gus White III, doing business as Collins Exotic Animal Orphanage. 


(a) Respondents’ facility is located on land owned jointly by both 
respondents. 


(b) Respondent Betty White conducted tours of the facility for the 
public. 


(c) Respondent Betty White dealt with APHIS personnel conducting 
inspections of the facility. 


(d) Respondent Betty White arranged for veterinary care for 
animals at the facility. 


(e) Respondent Betty White managed the finances of the exhibition. 


(f) Respondent Betty White contributed capital to the animal 
exhibition business which was essential to its continued operation.] 


3. The Respondent Gus White III has held a United States Department 
of Agriculture Exhibitor’s License both in the States of Louisiana and 
Mississippi in excess of twenty (20) years. Respondent, Gus White III, is 44 
years of age and has been in the animal care field all of his life, having grown 
up in a home of exotic animals and having owned his own exotic animals since 
the age of 15 years. Respondent operated an animal care facility in the State 
of Louisiana for 18 years and has operated the same facility in Collins, 
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Mississippi, since June of 1986. He has held a United States Department of 
Agriculture Exhibitor’s License since 1970. Respondent Gus White III has 
ample training and expertise in the field of exotic animal care, his assistance 
having been sought by various private individuals and businesses and by 
various governmental agencies. 

4. By letter of March 6, 1987 (Exhibit 26), and received on March 11, 
1987, Respondent Gus White III, d/b/a Collins Exotic Animal Orphanage was 
advised: 


Pursuant to the authority provided in Section 19 of the Animal Welfare 
Act and the regulations issued thereunder, notice is hereby given that 
your license as an exhibitor under the Animal Welfare Act is hereby 
suspended for 21 days, effective upon your receipt of this letter. This 
action is taken because available evidence indicates that you failed to 
provide adequate veterinary care and shelter from inclement weather 
for animals at your facility and because the facility is in an unsafe and 
unsanitary condition. 


During the period of this suspension, neither you nor any person acting 
on your behalf may exhibit, buy, or sell any animals subject to the Act 


nor in any other way as an exhibitor or a dealer within the meaning of 
the Animal Welfare Act. Failure to observe this prohibition will 
subject you to the civil and criminal penalties set forth in Section 19 of 
the Act. 


5. At the time of Respondent White’s application for a license, he was 
given a copy of the regulations and standards promulgated under the Act and 
agreed in writing to comply therewith. 

6. In February of 1986 the Respondent Gus White III began the 
relocation of the licensed animal exhibition facilities from Slidell, Louisiana, 
to Collins, Mississippi, by the moving of animals and equipment to Collins, 
Mississippi, by small vehicle transport. The Respondent Gus White III made 
in excess of 76 trips in moving the animals and equipment and approached 
conclusion of the move in June of 1986. Although Respondent White did not 
advise the Animal Plant Health Inspection Service of the change of address 
within ten days, APHIS learned of the existence of the Collins Exotic Animal 
Orphanage in Collins, Mississippi, in May of 1986. In May of 1986 
Dr. DeHaven, the Assistant Veterinarian in Charge in Mississippi, received 
verbal information about the roadside zoo (the Respondent’s facility) in 
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Collins, which Dr. DeHaven observed personally on May 20, 1986. He 
subsequently instructed Dr. McGee to conduct an inspection to find out if they 
needed to be licensed under the Animal Welfare Act. (Tr. 125). It was 
ascertained that Gus White III was already licensed. Dr. DeHaven 
accompanied Dr. McGee to the facility on June 16, 1986. (Tr. 127). 

7. After having learned of the facilities’ existence in Collins, Mississippi, 
in May 1986, APHIS inspectors, on June 2, 1986, visited the premises in 
Collins, Mississippi. Said inspectors noted that the conditions for the animals 
were generally clean and humane, that the facilities were incomplete, and that 
the animals were housed in what appeared to be temporary quarters. 

8. On June 16, 1986, APHIS inspectors again inspected the premises of 
the Collins Exotic Animal Orphanage in order to identify specific areas of the 
facility which were not in compliance with the standards so that corrective 
action could be taken. 

9. On July 8, 1986, APHIS sent a letter to Respondent by certified mail, 
outlining the deficiencies. In that letter, a deadline of October 1, 1986, was 
set for making the corrections necessary to bring the facility in compliance 
with the regulations and standards. 

10. APHIS inspectors again inspected the facility on September 3, 1986, 
and found that little progress had been made toward compliance with the 
regulations and standards. A written Inspection Report was provided. 

11. After the Respondent Gus White III relocated to Collins, Mississippi, 
on September 24, 1986, Dr. William R. DeHaven of the United States 
Department of Agriculture’s Office in Jackson, Mississippi, sent to the 
Respondent Gus White III a Class A Exhibitor’s License No. 65-C-12 granting 
unto the Respondent Gus White III, an Exhibitor’s License for his exhibits in 
the State of Mississippi. 

12. A further inspection of the facility was made on October 7, 1986, and 
the inspectors found that: 


(1) There had been a failure to provide for the removal and 
disposal of animal wastes. The wastes were washed out of the cages 
and onto the ground, where they were spread further by rain water. 
The conditions were ideal for bacteria to breed and constituted a 
hazard to the health of animals and humans. 


(2) There had been a failure to provide shelter from rain, snow, and 
cold weather for animals kept outdoors. The primates, wolf, lions, 
kinkajou, javelina, skunk, and raccoon, had no enclosures which would 
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allow them to conserve body heat nor any shelter from prevailing winds 
and rain. 


(3) There had been a failure to provide for the rapid elimination of 
excess water from the facility. Cages for some animals were flat on the 
ground and had standing water in the bottoms. 


(4) There had been a failure to construct the facility in a manner 
appropriate for the animals involved (lions and other wild animals); 
and, the facility lacked a perimeter fence which would have been 
adequate for the purposes. 


13. Although it was found by the inspectors that as of October 1, 1986, 
there had been a failure to establish a program of veterinary care under the 
supervision of a veterinarian, there is evidence that the Respondent Gus 
White III in October of 1986 entered into a program of veterinary care with 
Eddie Gibson, a D.V.M. of Collins, Mississippi, and said program was 
forwarded to the Jackson, Mississippi, Office of the United States Department 
of Agriculture. During the time that he was an exhibitor in the State of 
Louisiana, the Respondent Gus White III, had in force and effect a program 
of veterinary care with Andrew Gutter, a D.V.M. of the Audubon Zoo in 
New Orleans, Louisiana. There was testimony that this arrangement 
continued up through the time of the implementation of the program of 
veterinary care with Dr. Gibson, a D.V.M. of Collins, Mississippi. Respondent 
Gus White III continued to use the services of Dr. Gutter for his animals in 
the State of Mississippi for assistance and as requested by Dr. Gibson, the 
veterinarian of Collins, Mississippi. (Tr. 234-236). On October 15, 1986, 
Dr. Gibson wrote up the program for veterinary care; on July 12, 1986, the 
Rogers Veterinary Hospital rendered veterinary services; on December 8, 
1986, Dr. Gibson treated one of Respondent’s lions, and further treatment was 
given by Dr. Gibson on January 13, 1987, and May 8, 1987. A tiger was 
declawed by Dr. Gutter. (Tr. 244-246). It appears that the Respondent did 
have a program of veterinary care during the applicable period. 

14. Although Complainant’s witnesses indicated that a veterinary care 
program was not on file in the area office, Respondent White stated it had 
been submitted with the license money. (Tr. 77). On the October 7, 1986, 
inspection, the name of a veterinarian for the facility (Dr. Gibson) was given 
Dr. Chancellor. (Tr. 78, 108). In mid-December, Respondents were informed 
of the need for a written program of veterinary care, and since it had not been 
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received in the APHIS Office the need for a copy thereof. (Tr. 145). Exhibit 
H is a written program of veterinary care, signed by Dr. James E. Gibson, 
October 15, 1986. (Tr. 170-172). 

The alleged "non-receipt" of the written veterinary program care is not that 
clear to conclude that it was not sent in to the APHIS officials. Exhibit 10-A 
is an affidavit given by Dr. Gibson, on November 25, 1986. Dr DeHaven’s 
testimony with respect thereto was: 


Q. Doctor, I would like to ask you to look down into the last two 
sentences of the first paragraph and see where it refers to the program 
of veterinary care. 

A. (Examining) I see it. 

Q. Would you read that, please? 

A. I then made recommendations for a program of veterinary care 
and outlined procedures on a form provided by Mrs. White. This 
completed form was signed by me and given to Mrs. White when she 
came to my office to pay her bill. 

Q. Doctor, does that not mean that someone from your 
department, specifically O. A. Valentine, knew on November 25, 1986, 
that there was a completed form of veterinary care -- program of 
veterinary care. 


A. It does. 


Q. And I’m sure you’ve heard that the Whites say that they sent it 
to your office or to your department. 


A. Yes, sir. We let them know we had not received a copy. 


. Have you asked them for a copy of it? 


Q 
A. Yes, sir. 
Q 


. On what occasion? 
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A. I notified them in mid-December when I went out there to 
notify them of the authority that we had to confiscate animals. At that 
same time, I informed them that we had still not received that program 
of veterinary care. 

Q. In mid-December of ’86? 

. Yes, sir. ’86. 

. Did you ask Dr. Gibson about it? 

. I personally did not ask Dr. Gibson. 

. Did anybody in your office ask him about it? 

. Mr. Valentine asked about it when he took this affidavit. 


. Did he ask him for a copy of it? 


A. If I’m not mistaken, we asked Dr. Gibson for a copy and he had 
not retained one for his own record. 


Q. Did the Whites say that they had sent one in? 


A. They did say that. 


Q. Do you dispute that they had sent one in? Do you say you just 
did not receive one or you don’t have one. 


A. That’s correct. 


Q. Do you doubt their saying that they sent that in? Do you have 
reason to believe they did not send it in? 


A. Yes. 


Q. What is that reason? 
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A. The dates on invoices relative to when that was alleged to have 
occurred. 


Q. Would you explain it please. 


A. In my letter to the Whites dated July 8, 1986, Exhibit Number 
2, page 2 of that document, item number 7, I said that they needed a 
written program of veterinary care and that a copy of that--I stated that 
they needed a written program of veterinary care and that that needed 
to be done along with correction of the other deficiencies by October 1, 
1986. It is possible that since they didn’t get that accomplished until 
October--after October 1st. Apparently, October 14th or 15th, perhaps 
they felt that we would consider that an alleged violation with that date 
on there because it was not done by the October ist deadline. 


Q. You were just saying it wasn’t sent in before October 1st? 
A. It, to my knowledge, has not been received yet. 
Q. Isn’t there another circumstance where Mr. White sent in a 


money order for his license and it was returned to him by that note 
signed by Dr. [McGee]? Didn’t he send that in in July of 1986? 


A. I believe he did, yes. 


Q. And what-- didn’t you later write him in September of ’86 saying 
you had not received that fee? 


A. I don’t recall that. I’m not denying it, I don’t recall it. 
Q. I would like to refer you to Exhibit "D". 
A. (Examining) I have it. 


Q. Second sentence of the last paragraph. Would you read that 
please? 
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A. "You have sixty days from receipt of this letter in which to 
forward these items or your license will be automatically terminated." 
Q. The sentence before that. 


A. "This is to advise that since July 18, your anniversary date, 
neither your fee nor your annual report has been received." 


MR. SHOEMAKE: I would like to introduce that as Exhibit 
please, Exhibit "D". 


Q. And doesn’t that reflect that Dr. McGee was sending the fee 
back to Mr. White and telling him to hold it? 


A. I can explain why.... 


Q. Did the Whites refuse to furnish you with that veterinary 
program? Veterinary care program? 


A. They never said that they would not provide it. (Tr. 170-178). 


15. On November 25, 1986, the APHIS inspectors inspected the facility, 
Collins Exotic Animal Orphanage, again and found that: 


(1) There had been a failure to provide for the removal and 
disposal of animal wastes; 


(2) There had been a failure to provide shelter from rain, snow, and 
cold weather for animals kept outdoors. Many of the animals were 
wet; 


(3) There had been a failure to provide for the rapid elimination of 
excess water from the facility. Water was standing in the bottoms of 
some cages in pools which extended outside the cages; 
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(4) There had been a failure to construct the facilities in a manner 
appropriate for the animals involved, namely the lions and other wild 
animals - the facility lacked a perimeter fence appropriate for such wild 
animals; 


(5) There had been a failure to provide adequate barriers to assure 
safety to both the animals and the public; and 


(6) There had been a failure to provide adequate veterinary care to 
a sick lion which was in need of immediate care. 


16. The Collins Exotic Animal Orphanage premises were again inspected 
on January 27, 1987, and it was found that there was a failure to provide 
shelter from wind, rain and cold weather for primates kept outdoors. 
Although the temperature was below freezing, the primates did not have 
enclosures which would enable them to conserve body heat, nor could they 
escape from wind and blowing rain or snow. 

17. The Respondent Gus White III maintains that the APHIS inspectors 
had no experience in the care and treatment of exotic animals. Mr. Valentine, 
the Area Investigator with Veterinary Services (APHIS) had not held a job 
where his responsibility was the care of exotic animals; Respondent White’s 
facility was the only exotic animal facility which he had inspected and the only 
contact with exotic animals; and, he was not an expert on the regulations. (Tr. 
6, 43-46). Dr. Chancellor, the Veterinary Medical Officer, United States 
Department of Agriculture, had limited experience with exotic animals. (Tr. 
86). Dr. DeHaven had no greater experience or familiarity with exotic 
animals. (Tr. 151-152). 

Respondent further contends that the said inspectors did not give adequate 
consideration to the efforts of the Respondent in attempting to achieve 
compliance. There were some efforts, close to the hearing date, evidencing 
some improvements (Tr. 251-259, 285, 306). For instance, the Respondent 
Gus White III shows that he had experience in the treatment of animals for 
an excess of twenty-eight (28) years; that sufficient and adequate veterinary 
care had been furnished to all of the animals of the Respondent either by him 
or Dr. Gutter or Dr. Gibson. 

18. Also, Respondent indicates that the “obviously sick lion" was 
erroneously identified as being sick when in fact, the animal was an [inbred] 
animal having the normal characteristics that result from inbreeding between 
a brother and sister. In addition, it is maintained by the Respondent Gus 
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White III that veterinary care was obtained for said lion at the earliest 
possible time. This contention is substantiated by the evidence, although there 
is evidence to the contrary. As it relates to the alleged violation applicable to 
the sick lion, the Inspection Report of November 25, 1986, indicated: 


One lion is obviously sick and needs veterinary care immediately. 
He is emaciated and has a staggery gait, frequently lays down. Get 
veterinary attention for him today, 11-25-86. (Tr. 20). 


The lion appeared to Dr. Chancellor to have a very uncoordinated gait, getting 
up and down frequently, walking with a hump in its back with its head drawn 
down to its chest as if it was in pain. (Tr. 80). On the October 7, 1986, 
investigation, the lions were found to be "in reasonably good flesh" - their 
coats were in good condition and they were actively playing in the cage. (Tr. 
118). 

However, the evidence does not establish that the lion did not receive 
immediate care and attention. Respondent White testified, in part (Tr. 237, 
238): 


Q. While you’ve mentioned the lion, do you recall the occasion 
when Dr. Chancellor said that the lion needed veterinary attention? 


A. Yes. 


Q. And she instructed you to get veterinary attention on that day, 
did she not? 


A. Yes. 

Q. Did you attempt to do that? 

A. Yes. 

Q. And explain what happened. 

A. It was on a day when Dr. Gibson was closed so my wife went 


and called Dr. Andrew Gutter, told him what was going on with the 
animal and he said it would be in the diet causing gastritis. Told us 
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how to treat it, what to do, we did it. We changed the diet, it was 
perfect. 


Q. How did the animal appear when Dr. Chancellor said it needed 
immediate attention? 


A. It wasn’t in pain or nothing like that. It was just the way she 
said it was staggering. 


Q. And was it staggering? 


A. Depends on how you want to look at it. Both lions they was all 
running and hitting each other and knocking each other around and all, 
too, at the time. 


Q. In your opinion, was the animal neglected or in a physically 
weak condition? 


A. No. They was all getting fed and this particular lion runs 
through all of thems meat and picks out all the liver and eats all the 
liver before anybody else can and he just -- it just goes clean through 
him. It ain’t doing no good. 


Q. And after Dr. Gutter told you to change the diet to keep the 
liver out of -- what did he tell you? 


A. Just cut the liver out completely until he clears up. 
Q. And did you do that? 
A. Yes. 
Q. Did you later have Dr. Gibson look at the animal? 
A. Yes. 
This testimony is corroborated by the testimony of Mrs. White. 


19. The Respondent Gus White III argues that his treatment and care of 
the animals and their facilities were consistent with those existing at other 
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facilities for like animals. He indicated that he removed and disposed of 
animal wastes by raking the cages on a daily basis, by replacing the dirt and 
gravel on the floor of the cages as often as needed, by using bleach to sanitize 
the soil in and around the cages, and by using a flame heat source to kill 
parasites in the soil around the cages as needed. In addition, it was 
maintained by the Respondent that the contour topography of the premises 
was suited for the rapid elimination of excess water, as opposed to being a 
place for the possible site of harmful bacteria. In addition, the Respondent 
indicated that each animal enclosure had within it a shelter for the animals to 
enter into in the event of rain, snow, or cold weather and that said enclosures 
had roofs built over the entire enclosure so as to provide shelter from rain 
and to provide shade from the sun. There is no dispute but that the 
Respondent used a wood burning heater situated near the enclosures for the 
non-primates for external heat source during cold weather. Additionally, 
during extremely cold weather, Respondent Gus White III indicated that the 
non-human primates were taken into the residence of the Respondent, which 
residence was located in the middle of the facility. However, the inspection 
found these measures to be inadequate. 

20. As further indication of the attempt at compliance by the Respondent 
Gus White III, it was shown that the cages for the exotic cats were 
constructed out of six-gauge wire, a wire that is twice the thickness required 
by governmental regulations and that said six-gauge wire was used in 
conjunction with one-fourth-inch steel. The construction of said cages met or 
exceeded all governmental requirements. The facility had been enclosed with 
a perimeter fence which Respondent believed sufficient to prevent large 
animals from entering the premises, although this is disputed. There was no 
evidence to indicate that animals had entered the premises or had escaped 
from the premises. However, both the cages and fence were found 
inadequate for the care and protection of the animals. 

21. After having set up the exhibit in Collins, Mississippi, the Respondent 
Gus White III employed the use of wood post and rope barriers between the 
public walk area and the animal cages. Although these barriers may have 
been approved by Dr. DeHaven of the United States Department of 
Agriculture at his initial visit to the facility in 1986, thereafter, in January of 
1987, Dr. DeHaven advised the Respondent that the rope and post barriers 
would have to be replaced with metal fence barriers and the Respondent 
replaced the rope barriers with metal fence barriers. 

22. The Respondent Gus White III did indeed make considerable effort to 
find out what was required of him for compliance and to attempt to meet such 
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requirements. The Whites sought the law and regulations needed for 
compliance and they were discussed during an October 1986, investigation. 
(Tr. 118). They made oral and written requests for them. (Tr. 158). Dr. 
DeHaven gave Mr. White a copy of the Act. (Tr. 191). The applicable 
regulations which are subject to differences of opinions, do not specify the 
approved systems for disposing of animal wastes (Tr. 159); nor what materials 
are needed to build a building (Tr. 161); and there is no specific requirement 
for an external heat source. (Tr. 168). The regulations could be more 
specific. (Tr. 164). Unfortunately, what efforts were made to achieve 
compliance were not satisfactory to the inspecting APHIS officials. 

23. Based on consideration of the voluminous evidence adduced at this 
hearing, it is found, unless otherwise indicated, that the Complainant has 
borne its burden of proof with respect to the allegations of the Complaint. 


Conclusions of Law 


1. The Secretary has jurisdiction in this matter. 

2. [Both Respondents are exhibitors as defined in the Act, and both 
Respondents are liable for the violations set forth herein.] 

3. Although the Respondent Gus White III, did not notify APHIS of the 
change of address of the animal facility, Collins Exotic Animal Orphanage, 
nevertheless, APHIS became aware of such facility in May of 1986, and since 
the commencement of the move in February of 1986 extended until June of 
1986, the Complainant had actual knowledge of the facility. 

4. The evidence does not show that the "sick" lion was not given adequate 
veterinary care. 

5. The APHIS inspection of Octcber 7, 1986, establishes that the 
Respondent Gus White III willfully violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and sections 3.75(d) and 3.125(d) of the standards 
(9 C.F.R. §§ 3.75(d); 3.125(d)) by failing to provide for the removal and 
disposal of animal wastes so as to minimize vermin infestations, odors, and 
disease hazards. 

6. The APHIS inspection of October 7, 1986, establishes that Respondent 
Gus White III willfully violated section 2.100(a) of the regulations (9 C.F.R. 
§ 2.100(a)) and sections 3.77(b) and (c) and 3.127(b) of the standards 
(9 C.F.R. §§ 3.77(b) and (c); 3.127(b)) by failing to provide animals kept out 
doors with shelter from rain, snow, and cold weather. 

7. The APHIS inspection of October 7, 1986, establishes that the 
Respondent Gus White III willfully violated section 2.100(a) of the regulations 
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(9 C.F.R. § 2.100(a)) and sections 3.77(d) and 3.127(c) of the standards 
(9 C.F.R. §§ 3.77(d); 3.127(c)) by failing to provide for the rapid elimination 
of excess water from the facility. 

8. The APHIS inspection of October 7, 1986, establishes that Respondent 
Gus White III willfully violated section 2.100(a) of the regulations (9 C.F.R. 
§ 2.100(a)) and section 3.125(a) of the standards (9 C.F.R. § 3.125(a)) by 
failing to have constructed the facility in a manner appropriate for the animals 
involved, particularly the lions and other captive wild animals, in that the 
facility lacked a proper perimeter fence. 

9. The APHIS inspection of November 25, 1986, establishes that the 
Respondent Gus White III willfully violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and sections 3.75(d) and 3.125(d) of the standards 
(9 C.F.R. §§ 3.75(d); 3.125(d)) by failing to provide for the removal and 
disposal of animal wastes so as to minimize vermin infestations, odors, and 
disease hazards. 

10. The APHIS inspection of November 25, 1986, establishes that the 
Respondent Gus White III willfully violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and sections 3.77(b) and (c) and 3.127(b) of the 
standards (9 C.F.R §§ 3.77(b) and (c); 3.127(b)) by failing to provide animals 
kept outdoors with shelter from rain, snow, and cold weather. 

11. The APHIS inspection of November 25, 1986, establishes that the 
Respondent Gus White III willfully violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and sections 3.77(d) and 3.127(c) of the standards 
(9 C.F.R. §§ 3.77(d); 3.127(c)) by failing to provide for the rapid elimination 
of excess water from the facility. 

12. The APHIS inspection of November 25, 1986, establishes that the 
Respondent Gus White III willfully violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and section 3.125 of the standards (9 C.F.R. § 3.125) by 
failing to have constructed the facility in a manner appropriate for the animals 
involved, particularly the lions and other captive wild animals, in that the 
facility lacked a proper perimeter fence. 

13. The APHIS inspection of November 25, 1986, establishes that the 
Respondent Gus White III violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and section 3.135 of the standards (9 C.F.R. § 3.135) by 
exhibiting animals without adequate barriers to assure safety to both the 
public and the animals. 

14. The APHIS inspection of November 25, 1986, does not establish that 
the Respondent Gus White III violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and section 3.134(b) of the standards (9 C.F.R. § 
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3.134(b)) by not obtaining more immediate care for an apparently sick lion. 
A veterinarian was consulted later that day as instructed by an APHIS 
veterinarian medical officer. 

15. The APHIS inspection of January 27, 1987, establishes that the 
Respondent Gus White III violated section 2.100(a) of the regulations 
(9 C.F.R. § 2.100(a)) and section 3.77(a) and (b) of the standards (9 C.F.R. 


§ 3.77(a) and (b)) by failing to pace non-human primates kept outdoors 
with shelter from rain, snow, and cold weather. 


16. As set forth herein, there are three charges which I do not believe the 
Complainant proved with convincing evidence. The first one consists of the 
alleged failure to notify APHIS of the change in location. It is obvious that 
APHIS was aware of the existence of the facility, even before the move had 
been completed. Also, the charge with respect to failing to establish a 
program of veterinary care under the supervision of a veterinarian is also not 
proven of record. It will be noted that the charge alleges that as of 
October 1, 1986, the Respondents did not have an established program of 
veterinary care. However, there is evidence that the Respondent did in fact 
have a continuing program of veterinary care either through Dr. Gibson or 
Dr. Gutter. Also, with respect to the allegedly sick lion, the Respondent 
obtained veterinary care on the very same date, and it was discovered that the 
illness of the lion was due to gastritis. Also, this was an [inbred] lion and had 
a different appearance and stance than might ordinarily be expected, and one 
which might not have been recognized by the investigating officials. 


Applicable Regulations 


Among the regulations pertinent to the matters herein involved are the 
following: 


Section 2.8 of the regulations [(9 C.F.R. § 2.8)] provides in pertinent 
part: 


A licensee shall promptly notify the Veterinarian in Charge 
of any change in the name, address, management or substantial 
control or ownership of his business or operation within 10 days 
after making such change. 


Section 2.100(a) (9 C.F.R. § 2.100(a)) provides in relevant part, that: 
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Each exhibitor . . . shall comply in all respects with the standards 
set forth in Part 3 of this subchapter setting forth the standards for the 
humane handling, care, treatment, and transportation of animals. . . . 


Section 3.134(a) of the standards (9 C.F.R. § 3.134(a)) provides, in relevant 
part, that: 


Programs of disease prevention and parasite control[,] euthanasia, 
and adequate veterinary care shall be established and maintained under 
the supervision of a veterinarian. 


Section 3.134 of the standards (9 C.F.R. § 3.134), which applies to lions, 
among other species, provides, in relevant part, that: 


Animals shall be observed every day by the person in charge of the 
care of the animals.... Sick or diseased, stressed, injured, or lame 
animals shall be provided with veterinary care or humanely 
destroyed. ... 


Section 3.125(d) of the standards (9 C.F.R. § 3.125(d)) provides, i 
relevant part, that: 


Provision shall be made for the removal and disposal of animal and 
food wastes, bedding, dead animals, trash and debris. Disposal 
facilities shall be so provided and operated as to minimize vermin 
infestation, odors, and disease hazards. . . . 


Section 3.127(c) of the standards (9 C.F.R. § 3.127(c)) provides, in relevant 
part, that: 


"A suitable method shall be provided to rapidly eliminate excess 
water... ." The same requirement is contained in section 3.77(d) of 
the standards (9 C.F.R. § 3.77(d)) for non-human primates. 


Section 3.127(b) of the standards (9 C.F.R. § 3.127(b)), which applies to 
most of the animals involved in this proceeding, provides, in relevant part, as 
follows: 
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Shelter from inclement weather. Natural or artificial shelter 
appropriate to the local climatic conditions for the species concerned 
shall be provided for all animals kept outdoors to afford them 
protection and to prevent discomfort to such animals. .. . 


In addition, section 3.77(a) and (b) of the standards (9 C.F.R. § 3.77(a) 
and (b)), which applied to non-human primates, provides, in relevant part, as 
follows: 


(a) Shelter from rain or snow. Nonhuman primates kept outdoors 
shall be provided with access to shelter to allow them to remain dry 
during rain or snow. 


(b) Shelter from cold weather. Shelter shall be provided for all 
nonhuman primates kept outdoors to afford comfort and protection to 
such animals appropriate for the local climatic conditions and the non- 
human primates species concerned. 


Section 3.135(a) of the standards (9 C.F.R. § 3.135(a)) provides, in relevant 
part, that: 


The facility must be constructed of such material and of such 
strength as appropriate for the animals involved. 


Section 3.135(c) of the standards (9 C.F.R. § 3.135(c)) provides, in relevant 
part, as follows: 


During public display, the animals must be handled so there is 
minimal risk of harm to the public with sufficient distance allowed 
between animal acts and the viewing public to assure safety to both the 
public and the animals. .. . 


Conclusions 


The evidence does show that the Respondent Gus White III did make 
some attempts to ascertain what rules and standards were applicable and 
being applied. He also made some attempts at compliance. These attempts 
did not rise to the level of achievement. 
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The Respondent Gus White III maintains herein that the violations were 
not committed with willful intent and that he was kind and attentive to the 
animals and had their best interests at heart. In order for the Respondent to 
understand the meaning of willfulness within the context that it is intended 
and used in the Department of Agriculture, reference will be made to the 
Judicial Officer’s definition of willful violation, namely, the act or violation 
involved does not have to be done with evil motive or intent. The term 
“willful violation," in the context of a regulatory statute, as interpreted and 
applied by the Judicial Officer of the United States Department of 
Agriculture, means that the violator intentionally does an act which is 
prohibited, irrespective of evil motive or reliance on erroneous advice, or he 
acts with careless disregard of statutory requirements. In re: Arab Stock 
[Yard,] Inc., 37 Agric. Dec. 293 (1978), aff'd sub nom. Arab Stock [Yard] v. 
United States, 582 F.2d 39 (Sth Cir. 1978). 

Thus, even though the Respondent Gus White III believed that he was 
attempting to comply with the requirements of the APHIS officials, 
nevertheless, his actions are deemed willful, as that term is used in the 
Department of Agriculture. For additional cases defining willfulness, see 
American Fruit Purveyors, Inc. v. United States, 630 F.2d 370, 374 (Sth Cir. 
1980) [, cert. denied, 450 U.S. 997 (1981)]; George Steinberg & Son, Inc. v. Butz, 
491 F.2d 988, 994 (2d Cir.), cert. denied, 41[9] U.S. 830 (1974); Finer Foods 
Sales Co. v. Block, 708 F.2d 774, 778 (D.C. Cir. 1983); In re: McQueen 
Brothers Produce Co., Inc., PACA 2-6956, slip op, at 9 (Sept. 8, 1988) [, appeal 
docketed, No. 88-3214 (7th Cir. Nov. 15, 1988)]; In re: Robert E. Parchman, [46 
Agric. Dec. 791, 796 (1987), aff'd, 852 F.2d 858 (6th Cir. 1988)]; In re: Harry 
S. Shatkin, 34 Agric. Dec. 296, 301-314 (1975). 

However, for a very excellent decision by an Administrative Law Judge 
(not the Judicial Officer), in a recent case where the Judicial Officer’s decision 
with respect to willfulness was weighed and examined, see, Jn re: The Caito 
Produce Company, PACA Docket No. D88-511 (ALJ Decision, October 31, 
1988) [, reversed by the Judicial Officer. The relevant pages of the Judicial 
Officer’s decision are attached as an appendix to this decision. In re The 
Caito Produce Co., 48 Agric. Dec. __, slip op. at 57-77 (June 1, 1989)]. The 
Judge’s Decision in that case examined the relationship of facts to allegedly 
"flagrant or repeated" violation and the failure of the Department not to 
adhere to the requirements by the Administrative Procedure Act as it pertains 
to written notice of any possible violation of the statute or the interpreting 
regulation. 
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In the present proceeding, the violations of Respondent White must be 
assessed in relationship to the fact that attempts at compliance were made. 

The Respondents’ troubles began when Respondent White moved the 
Collins Exotic Animal Orphanage facility from one state to another. He did 
this piece-meal and attempted to run the facility and accommodate to robbery 
of his premises. There was also lack of funding. 

The reports of the investigating of facilities show that on June 16, 1986, 
Dr. McGee, an APHIS Veterinary Medical Officer, and Dr. DeHaven, the 
Assistant Area Veterinarian in Charge, visited the Collins Exotic Animal 
Orphanage. The purpose of the visit, as stated in a letter to Gus White III 
from Dr. DeHaven, dated July 8, 1986, was, "to identify those areas of your 
facility which do not comply with the standard set forth in the AWA so that 
appropriate modifications could be accomplished as you progress with 
construction." Among the necessary corrections listed in the letter were the 
installation of an eight-foot perimeter fence, a drainage system, improved 
shelter, barriers between the animals and the public, and the establishment of 
a written program of veterinary care. A deadline of October 1, 1986, was 
established for the correction of the deficiencies and Respondent White was 
invited to write or call if he had any questions. APHIS officials made another 
visit to the facility on September 3, 1986, in order to check the progress 
towards compliance. Said officials found that little progress had been made - 

most of the deficiencies noted in the July 8 letter, including all of those listed 
above, were still uncorrected. 

Gus White III wrote to Dr. DeHaven on October 9, 1986, and requested 
more time to make the corrections. Respondent Gus White III’s request of 
October 9, 1986, for an additional 45 days within which to come within 
compliance of the Animal Welfare Act was denied. (Tr. 146). 

With respect to the deficiencies relative to the drainage system, a letter 
dated July 8, 1986, from Dr. DeHaven to Gus White III addressed the 
problem of the removal of animal wastes in the following manner: "A drainage 
system is needed which will collect and properly dispose of animal wastes. 
The current method of washing these wastes into the ground surrounding the 
cage area presents sanitation and flying insect problems." 

When the facility was reinspected on September 3, 1986, waste disposal 
was marked as a deficiency on the front of the Inspection Report and the 
following statement was written on the reverse: "A drainage system to 
properly dispose of animal wastes is needed. Cages that are cleaned by hosing 
need solid floors and drains connected to the drainage system." When the 
facility was reinspected on October 7, 1986, and November 25, 1986, animal 
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wastes were still being washed into the ground surrounding the cages. 
Photographs of the animal cages were taken on October 7, 1986, and on 
November 25, 1986, and said photographs show the absence of any system for 
collecting the animal wastes. Although some solid waste could be raked from 
the cages or ground, there would still be liquid waste as well as solid waste 
suspended in the wash water [or] broken into fine particles. Dr. DeHaven 
testified that, because of the sloping ground of the facility, the animal wastes 
which were washed onto the ground around the cages would continue to wash 
along the ground and across other animal enclosures. Heavy rains would 
increase the migration of animal wastes and bacteria. Once the soil is 
contaminated it cannot be disinfected. Because the contamination was not 
confined to a defined area, such as a run, it could not be eliminated by simply 
removing the soil around the cages. A photograph of one of the cages, taken 
after the Complaint was filed, shows how wastes flushed from the cages wash 
over a relatively large area. The evidence establishes that, given the terrain 
and general conditions at the facility, animal wastes could not be removed and 
disposed of without a drainage system, and that no such system existed on the 
dates of the alleged violation. 

There is also a violation for failure to provide for the rapid elimination of 
rain water, and this would include standing wash water. The Respondent Gus 
White III was informed of the need to install a drainage system both in the 
letter of July 8, 1986, and the Inspection Report of September 3, 1986. These 
violations are related to the failure to provide for the disposal of animal 
wastes washed out of the cages because the same drainage system could 
accomplish both purposes. However, the essence of the violations with 
respect to the elimination of rain water is the failure to provide for the rapid 
elimination of rain water, although standing water will also be subject to this 
regulation. Some of the animal cages were directly on the ground. The 
photograph of the capuchin monkey cage taken on November 25, 1986, shows 
standing rain water inside and outside the cage. A photograph of the same 
cage taken on October 7, 1986, also shows standing water inside the cage. 

Respondent Gus White III was advised by Dr. DeHaven that certain 
species such as the non-human primates, would need enclosures within their 
cages to protect them during inclement winter weather. The Collins Exotic 
Animal Orphanage was again visited on September 3, 1986, in order to 
evaluate the progress with respect to providing shelter from rain or snow and 
shelter from cold weather. It was noted that there was a deficiency with 
respect thereto for most of the animals and Respondent White was again 
reminded of the October 1st deadline. When the facility was inspected on 
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October 7, 1986, the deficiencies had not been corrected. The Inspection 
Report noted that shelter was inadequate for the primates, wolf, lions, albino 
raccoon, kinkajou, javelina and skunk. It was also pointed out that the cages 
were open on the southwest side. The openness of the cages can be seen in 
photographs taken during the inspection. 

When the facility was reinspected on November 25, 1986, the same 
deficiencies were found. Again, the openness of the cages can be seen from 
the photographs. Although there were sheets of metal in one corner of some 
cages, this did not provide shelter because the prevailing winds would blow 
into the corner, preventing the metal sheets from acting as a windbreak. The 
cages did have roofs, but a roof cannot provide shelter from wind or blowing 
rain. The animal cages did not have enclosures which would have allowed the 
animals to conserve body heat. Although the skunk cage did contain an 
enclosure, it was not large enough for all the skunks. The inspection of 
November 25, 1986, took place after a rainstorm. Many of the cages and 
animals were wet. The lack of shelter for any animal is serious, but is 
especially serious with respect to primates such as are involved in this 
proceeding since they are tropical animals and must be carefully protected 
from dampness and cold. As the winter advanced, the temperature became 
colder. Dr. DeHaven contacted Respondent Gus White III in December 
1986, to discuss the need to provide shelter for the primates in particular. 
The response thereto was that there was an intention to provide shelter for 
the primates by bringing them inside the trailer home. However, when the 
facility was reinspected on January 27, 1987, the temperature was below 
freezing but the primates were outside, without adequate shelter. Thus, there 
was a failure to provide adequate shelter for the animals on October 7 and 
November 25, 1986, and for the primates on January 26, 1987 (the inspection 
on the latter date was limited to the condition of the primates). 

With respect to the failure to construct the facility in a manner appropriate 
for the animals involved, it is the Complainant’s position that the context of 
section 3.135(a) of the standards (9 C.F.R. § 3.135(a)) requires an eight-foot 
perimeter fence in a zoo-type exhibition containing dangerous captive wild 
animals. The Respondent White maintains that even an eight-foot fence is 
not absolute insurance that an animal cannot hurdle same. In a letter dated 
July 8, 1986, from Dr. DeHaven to Gus White III concerning deficiencies at 
the facility, this was specifically addressed: “An eight-foot perimeter fence is 
needed around the entire facility. This fence must be at least three feet away 
from any primary enclosures (animal cages) and substantial enough to prevent 
the escape of animals from your premises. Such a fence also serves to prevent 
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the entrance of predator animals. Chain link fence is commonly used as a 
perimeter fence." 

As with the other violations, a deadline of October 1, 1986, was established 
for the correction of the problem. When the facility was inspected on 
September 3, 1986, the condition was again brought to the attention of 
Respondent Gus White III and there was a reminder of the October 1st 
deadline. None of the animals of Respondent had escaped. 

When the facility was again inspected on October 7, 1986, and 
November 25, 1986, there was no perimeter fence. The problem was not just 
that the fence was not tall enough, but that there was simply not a fence all 
the way around the facility. This is shown by photographs of the perimeter 
of the facility, which although taken on a later date, depict conditions on the 
dates of the alleged violation, except for some improvement of the front fence. 

There is also a requirement in the standards that it is necessary to provide 
adequate barriers to protect both the animals and the public (9 C.F.R. § 
3.135(c)). In the context of the zoo-type exhibition, containing dangerous wild 
animals, Complainant interprets this provision as requiring barriers between 
the public and the animal cages to reduce the risk that children or other 
visitors might put their arms or fingers into the cages of dangerous animals 
as well as other dangers. The letter dated July 8, 1986, from Dr. DeHaven to 
Gus White III concerning deficiencies at the facility specifically addressed the 
problem thus: "Barriers are needed to keep the viewing public out of reach 
so as to minimize risk of harm to the public and animals alike." There was 
a need of assurance of safety during public display. 

When the facility was inspected on September 3, 1986, the report noted the 
absence of any barrier around the cougar cage and when it was reinspected 
on October 7, 1986, Dr. Chancellor, stated on the report that: “Barriers are 
needed in front of animal cages to protect public from animals and protect 
animals from the public. Rope barriers are not acceptable." 

Because an effort was made to comply with the requirement for the 
barriers, the Complaint did not charge the Respondents with a violation of 
this requirement on October 7, 1986. However, the condition was found to 
be uncorrected when the facility was reinspected on November 25, 1986. 
Respondent White testified that the rope barriers had been approved. It is 
possible that a misunderstanding occurred. However, the Complainant 
maintains that the violation is not negated. One of the photographs taken 
during the November 25, 1986, inspection shows the wolf cage and part of the 
rope barrier in the foreground. The rope barrier is in disrepair and does not 
constitute a meaningful barrier. Thus, even if ... Respondent White’s 
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contention is correct, the rope barriers could not suffice, and would not excuse 
the violation because the rope barrier was in poor repair and would constitute 
a violation in any event. Further, a photograph of the cougar cage taken 
during the same inspection, shows a metal barrier at the front of the cage, but 
it would not prevent a visitor from walking up to the side of the cage. 
Particular notice is taken of the gap in the cage, where the gate is located. 
The need for barriers is amply demonstrated by a newspaper photograph of 
the same cage, taken at a later date, which shows a man reaching through the 
same gap to pet the cougar. A child visiting the facility could easily reach an 
entire arm into the cage, with disastrous results. 

A careful consideration of the record as a whole shows that Respondent 
Gus White III did violate the standards and regulations applicable to the 
Animal Welfare Act. 

The Respondent has argued that the Complainant’s charges are based on 
indefinite guidelines and that the Complainant has assumed the authority to 
set up guidelines and procedures by virtue of in-house memoranda and 
procedures that allow the Complainant to dictate step by step what has to be 
done to comply with a particular regulation. However, these guidelines and 
procedures are not published. The Respondents maintain that such in-house 
memoranda, decisions, and procedures, which have the force and effect of law, 
should be set out in writing and notification to the public should be given in 
the form of publication in the Federal Register. W.C. v. Bowen, 64 Ad[min.] 
L, 2d 387 (9th Cir. 1987). 

Of course, the failure to properly care and provide for the animals 
constitutes serious offenses. However, as indicated by the Respondent, 
compliance with some of the regulations is a matter of subjective 
interpretation. In this regard, it is noted that the investigating officials were 
not acquainted with exotic animals and, in fact, this was the only exotic animal 
investigation conducted by the primary investigating official. The Respondents 
did affirmatively aver, and offer evidence, that there were both the attempt 
and a sought-for achievement of compliance with the regulations and 
standards. As is more fully set forth herein, the weight of the evidence 
indicates that Respondent White did not achieve the compliance required by 
the APHIS people. 

There is no evidence in this case that any of the animals, with the 
exception of the alleged sick lion, lacked veterinary care. It was also disputed 
as to whether or not a written program of veterinary care had been submitted 
to the APHIS officials. That the lion’s health was of concern to Respondent 
White is evidenced by him sleeping near the cage of the lion during the night 
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so that the lion could be provided needed care. Also the evidence shows that 
the Respondents did contact a veterinarian as soon as possible after they had 
been advised to do so by Dr. Chancellor. 

Although on brief and at the hearing, the Complainant maintained that 
there were a variety of methods that could have been used to comply with the 
requirements of the standards pertaining to the removal and disposal of 
animal wastes, the evidence at the hearing does not disclose that ... 
Respondent White was aware of such alternate methods. In its Reply Brief, 
the Complainant maintains that it was not necessary for Respondent White to 
install a drainage system and that there were other methods which would 
suffice, but that there had to be installed a drainage system if Respondent 
White continued to flush animal wastes onto the ground outside the cages. 

Also, in its Reply Brief, the Complainant minimizes the testimony of the 
Respondents pertaining to the sanitation of soil. It was claimed that bleach 
was used to sanitize the soil around the cages and that a flame thrower was 
used to kill parasites in the soil. The Complainant disregards this method 
inasmuch as the record does not disclose that either of the Respondents had 
any special training or expertise in bacteriology or parasitology or that they 
were relying on the advice of a veterinarian or other professionals or 
knowledgeable persons. Furthermore, the Complainant maintains that bleach 
and heat may be an acceptable sanitizing agent for hard surfaces, but that the 
record is devoid of evidence that such methods are accepted for the 
sanitization of the soil. 

A disciplinary proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seq.), and the regulations and standards issued thereunder 
(9 C.F.R. § 1.1 et seq.), requires a consideration of a number of factors, 
particularly with respect to the imposition of sanction. 

The Act authorizes the Secretary to assess a civil penalty of one thousand 
dollars ($1,000.00) for each violation. (7 U.S.C. § 2149(b)). Each violation 
and each day during which violation continues shall be a separate offense. 

With respect to the imposition of sanctions, the Act provides that the 
Secretary shall give due consideration to the appropriateness of the penalty 
with respect to the size of the business of the person involved, the gravity of 
the violation, the person’s good faith, and the history of previous violations. 
Any such civil penalty may be compromised by the Secretary. 

The Complainant does not allege that the condition of the Collins Exotic 
Animal Orphanage was in violation of the Act prior to October 1, 1986. 
There were some changes made between inspections, but they fell short of 
compliance. 
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The inspecting official, Mr. Valentine, had not been involved in 
investigatory work from 1973 to 1984; had had no occasion to work around 
exotic animals; never cared for exotic animals; and, this was the only exotic 
animal facility he had inspected. He admitted that he was not an expert on 
regulations but, nevertheless, was able to testify as to some basic requirements 
under the Act with respect to the care, treatment, and housing of animals. 

The Respondents made an effort to obtain written rules and regulations 
which they were supposed to follow. They were given a copy of the Animal 
Welfare Act. There was also some question raised during the hearing as to 
whether or not some of the inspecting officials had a prejudice with respect 
to the caging of exotic animals. 

In mitigation of the circumstances, the evidence shows that 
Respondent White has been in the animal care field in excess of twenty-eight 
(28) years. During that time, he has been the holder of the United States 
Department of Agriculture Exhibitor’s License since 1970. He has provided 
veterinary care and attention to his animals under the supervision of several 
veterinarians. The veterinarians, specifically Dr. James Eddie Gibson and 
Dr. Andrew Gutter, had demonstrated confidence in his ability to administer 
treatment and medication to the animals by instructing and allowing him to 
administer medication and treatment prescribed by them. Additionally, the 
Respondent has provided expertise and assistance to well-known, private 
individuals and businesses and to public agencies. He has cared for animals 
and assisted in the exhibition of animals at large public gatherings. 

The Respondent has no prior violations cited against him under the Act 
and the regulations. Respondent operated an animal care facility in the State 
of Louisiana for 18 years and has operated the same facility in Collins, 
Mississippi, since June of 1986, until he was closed down by APHIS. He has 
had ample training and expertise in the field of exotic animals and their care. 
The evidence of record shows that the Respondent has great love and 
affection for his animals, and that he did make an effort to comply with the 
requirements of Complainant’s inspectors, even though the Complainant 
describes those as being of a cosmetic compliance as opposed to actual and 
substantial compliance. 

In the subject case, the Complainant has requested a civil penalty of 
$7,250.00 and explains the reasons therefore as follows: 


The complainant believes that the amount of the civil penalty for 
each violation should be progressively higher with each repetition. 
Accordingly, for the first occurrence of a violation, the civil penalty 
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should be one-fourth of the maximum, or $250.00; for the second, one- 
half; and for the third, the maximum civil penalty. It should be noted 
that the Animal Welfare Act was amended effective December 1986, 
and that the maximum civil penalty for the violation of January 26, 
1987 (failure to provide shelter for primates) is $2,500.00. In addition, 
because of the deception used by the respondents [in] an attempt to 
conceal their failure to establish a program of veterinary care by the 
deadline, and because of the ease with which they could have complied, 
the maximum civil penalty ($1,000.00) should be imposed for that 
violation. 


In this proceeding it has been found that the violations of the Respondents 
were serious. Although the Respondent White did not give notice of the 
relocation of the facility, nevertheless, the APHIS officials were aware thereof. 
It was not shown conclusively when Respondents changed their address. In 
May of 1986, Dr. DeHaven, Assistant Area Veterinarian in Charge, received 
verbal information about a new roadside zoo. On May 20, 1986, 
Dr. DeHaven observed the facility while driving by and subsequently visited 
the facility on June 2, 1986, which was the Respondents’ first contact with 
APHIS concerning the Collins, Mississippi, location. Although there is 
evidence lacking to show that the Respondents, on their own initiative, 
contacted APHIS, nevertheless, it is apparent that APHIS was aware of the 
facility in May of 1986 and could have instructed that a written notification be 
made. Also, the evidence shows that there was a program of veterinary care 
and it was thought to have been sent in; also, the "sick" lion received the 
immediate care called for under the circumstances. However, due 
consideration must be given to the factors set forth in the Acct itself. The 
Judicial Officer of the United States Department of Agriculture had occasion 
to do so in the case of Jn re: Rosia Lee Ennes, 45 Agric. Dec. 540 (1986). In 
that case, the Judicial Officer determined, with respect to the first criterion 
specified in the Act, viz., the size of the business of the person involved, a 
determination of animal activity "must be ascertained." For instance, if the 
facilities were “moderate-size," a more modest civil penalty is appropriate than 
would be assessed against a large-size facility. 

The second criterion, "the gravity of the violation," requires a 
determination as to the nature and extent of the violations. The third factor 
mentioned, "good faith," relates to the efforts and surrounding circumstances, 
such as mitigating factors, with respect to a particular respondent. 
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Another of the criteria under the Act is the ability of a respondent to 
pay.... Mrs. White is the only source of income to Respondent White and 
out of her earnings as a convenience store worker at $4.25 an hour, it is 
necessary that she provide for the basics of the family as well as food and 
veterinary care of the animals. The tax return for the Respondents in 1987 
disclosed income of $2,500.00 and about the same amount for 1986. Also, the 
evidence reflects that the Respondents have no savings. The purpose of the 
Act in requiring the Secretary to ascertain the ability of a Respondent to pay 
is so that the Secretary will pay attention to that particular factor. This we 
have done. It appears that the requested civil penalty of $7,250.00 is in excess 
of what would be required to compel compliance with the Act and the 
regulations. 

The Collins Exotic Animal Orphanage was not a large undertaking. In 
fact, it was rather small, although somewhat unique because of the nature of 
the animals - exotic. Although the violations herein are serious, it was only 
after the move that Respondent White incurred any violations. Also, he did 
make an effort to get written rules and regulations which set forth the 
specifics he was expected to adhere to. 

Fairness, justice, and compliance with the Act can be achieved in this 
matter through the imposition of a [suspended] civil penalty of one thousand 
dollars ($1,000.00) and a suspension of the Respondent’s license until he is in 
compliance. Accordingly, [the order suspends respondents’ license for 120 
days, and continuing until the Respondents are] in compliance with the Act 
and the regulations. Also, I have included in the sanctions the one that the 
Respondent should not be permitted to resume operations until he has been 
notified by the APHIS officials that he is in compliance. Such notification 
should be in writing. 

The Complainant has requested that the proposed Order require . . 
Respondent White to acquire the materials and equipment necessary to 
provide heat for the primates during the winter before operations could be 
resumed. This is included in the Order. It is deemed necessary to prevent 
a deficiency which has been identified from reoccurring, even if Respondent 
White was found to be in compliance during the warmer seasons. 

I believe the presentation of the attorneys for both parties in this 
proceeding should be commended. There was a large amount of documentary 
evidence and the attorneys for both sides were careful to correlate such 
documentary evidence with the particular matters involved in this proceeding. 

After consideration of the record as a whole and an evaluation of the 
testimony and other documentary evidence, I believe that the following Order 
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is called for and that it will achieve the ends of justice and the purposes of the 
Act. 


All motions, contentions, and requests of the parties have been duly 
considered and to the extent not specifically ruled upon and to the extent, if 
any, they may be inconsistent with this Decision and Order, they are hereby 
denied. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent Gus White III contends on appeal that the ALJ’s findings and 
conclusions are not adequately supported by the record, but the record 
abundantly supports the ALJ’s findings and conclusions. In fact, the proof 
here far surpasses the preponderance of the evidence, which is all that is 
required.’ Other recent Animal Welfare Act decisions illustrate this proper 
standard (e.g., In re Zoological Consortium of Maryland, Inc., 47 Agric. Dec. 
___ (Aug. 16, 1988); In re Hickey, 47 Agric. Dec. __ (May 27, 1988), aff, 
878 F.2d 385 (9th Cir. 1989) (unpublished); and see Jn re Sabo, 47 Agric. Dec. 
____ (Mar. 15, 1988)). Respondent Gus White III’s arguments on appeal, in 
this respect, merely reargue matters that were fully considered and correctly 
decided by the ALJ. 

Respondent Gus White III contends that the violations were not willful, 
but the ALJ properly held that the violations were willful. 

Finally, respondent Gus White III contends that the sanctions are too 
severe. It is the Department’s long-established policy to impose severe 
sanctions for violations that are repeated or that are regarded by the 
administrative officials and the Judicial Officer as serious, in order to serve as 
an effective deterrent not only to the respondents but also to other potential 
violators. See Jn re Spencer Livestock Commission Co., 46 Agric. Dec. 268, 
435-62 (1987) (10-year suspension and $30,000 civil penalty), aff'd, 841 F.2d 
1451 (9th Cir. 1988)). 


2See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), affd mem., 614 F.2d 770 (3d Cir. 1980). 
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In the present case, I am reducing the ALJ’s 180-day suspension order to 
120 days, since that is the suspension period recommended by complainant in 
its brief to the ALJ. In addition, in view of the extremely poor financial 
condition of respondents, I am suspending payment of the $1,000 civil penalty 
if respondents are not found in a formal proceeding to have violated the Act 
within 5 years from the date of service of this order on respondents. 

The record in this proceeding supports the view that respondents’ 
violations resulted from a lack of resources to make the needed 
improvements, rather than from obstinacy. Accordingly, before respondents 
invest a large sum of money in their facilities in an effort to achieve 
compliance, it would seem prudent for respondents to prepare a plan of their 
intended changes, and seek complainant’s advice as to whether such 
improvements, if effectuated, will meet with APHIS’ approval. APHIS should 
promptly respond to any request from respondents, in this respect. 

With respect to complainant’s cross-appeal, respondent Betty White was 
an active participant in the business, and the essence of the violations is the 
operation of the business while the facilities did not meet the required 
standards. It is of no particular relevance that the license for the facility was 
held in the name of Gus White III, alone; the business was operated by both. 
Nor is it of any particular significance whether she was providing the "normal 
assistance" one spouse would give the other (see Initial Decision at 3). Any 
two people who acted together as they did should be held jointly responsible. 
When two persons act together in the exhibition of animals, it is not necessary 
that their relationship meet all of the technical requirements for a partnership 
or joint venture in order to hold that both are exhibitors and jointly and 
severally liable for violations. See In re Post, 47 Agric. Dec. __, slip op. at 
7-8 (Mar. 15, 1988). 

For the foregoing reasons, the following order should be issued. 


Order 


1. Respondents Gus White III and Betty White, doing business as Collins 
Exotic Animal Orphanage, or in any other capacity, their agents and 
employees, successors and assigns, directly or through any corporate or other 
device, shall cease and desist from violating the Animal Welfare Act and the 
regulations and standards issued thereunder, and in particular, shall cease and 
desist from operating as exhibitors within the meaning of the Act and the 
regulations without: 
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(a) Providing a suitable method for the removal and disposal of 
animal wastes from the facility; 


(b) Providing the animals with shelter from inclement weather, 
including a source of heat for the primates; 


(c) Providing a suitable method to rapidly eliminate excess water 
from the facility; and 


(d) Maintaining the facility so that it is structurally sound and in 
good repair, and appropriate for the animals involved, in order to 
protect the animals from injury and to contain the animals, including 
maintaining fixed barriers between the animals and the viewing public 
and maintaining a suitable perimeter fence. 


2. Respondents are jointly and severally assessed a civil penalty of $1,000, 
to be paid no later than 1 year after service of this order, by certified check 
or money order, made payable to the Treasurer of the United States, and sent 
to Robert A. Ertman, Esq., United States Department of Agriculture, Office 
of the General Counsel, Room 2014, South Building, 
Washington, D.C. 20250-1400; Provided, however, That payment of this civil 
penalty is suspended, and will not be effective unless it is found in a formal 
administrative proceeding that within a period of 5 years from the date of 
service of this order on respondents, respondents have violated the Act, 
regulations or standards. 

3. Respondents’ license is suspended for 120 days and thereafter until they 
demonstrate to APHIS that they are in full compliance with the Act and the 
regulations and standards issued thereunder, and until they have acquired the 
materials and equipment necessary to provide heat for primates and to 
maintain the facility in full compliance during the winter months. When 
Respondents demonstrate to APHIS that they have satisfied these conditions, 
a Supplemental Order will be issued in this proceeding upon the motion of 
APHIS, terminating this suspension. 

4. The cease and desist provisions of this order shall become effective on 
the day after service of this order on respondents, and the suspension 
provisions of this order shall become effective on the 20th day after service of 
this order on respondents. 
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APPENDIX 


Excerpt from Jn re The Caito Produce Co., 48 Agric. Dec. , Slip op. at 
57-77 (June 1, 1989). 
[Not published herein-Editor] 


In re: LLOYD A. GOOD, JR. 
AWA Docket No. 88-17. 
Decision and Order filed June 22, 1990. 


"Exhibitor" defined. 


The Judicial Officer affirmed that part of the order by Judge Kane (ALJ) directing respondent 
to cease and desist from failing to have water samples from a primary enclosure housing a 
dolphin taken and tested at least weekly for coliform count, but the Judicial Officer increased 
the $2,500 civil penalty assessed by the ALJ to $10,000. To be regulated as an exhibitor, a 
person must exhibit at least one animal to the public for compensation, which animal was 
purchased in commerce or the intended "distribution" of which affects commerce. Respondent’s 
purchase of a lodge in Florida (which provides lodging and meals to interstate travelers), along 
with a dolphin exhibited at the lodge to attract business, was a purchase of the dolphin in 
commerce. In addition, respondent’s "distribution" of the dolphin, i.e., his exhibition of the 
animal, affects commerce, which also qualifies respondent as an exhibitor. The term "affecting 
commerce" embraces the fullest jurisdictional breadth permissible under the Commerce Clause. 
Respondent saved nearly $5,500 by not complying with the regulations during the period alleged 
in the complaint. A civil penalty of $10,000 is appropriate, considering the size of respondent’s 
business, and the serious nature of the violations occurring over a 3-year period, despite warning 
letters. 


Robert A. Ertman, for Complainant. 

Martin E. Firestone, Washington, D.C., for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations and standards issued 
thereunder (9 C.F.R. § 1.1 et seq.). On October 30, 1989, Administrative Law 
Judge Paul Kane (ALJ) issued an initial Decision and Order assessing a civil 
penalty of $2,500, and directing respondent to cease and desist from failing to 
have water samples from a primary enclosure housing a dolphin taken and 
tested at least weekly for coliform count. 

On December 7, 1989, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
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Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). 
On March 7, 1990, complainant filed a memorandum in opposition to 
respondent’s appeal, which memorandum also contains a cross-appeal, 
requesting that the civil penalty be increased to $10,000. The case was 
referred to the Judicial Officer for decision on May 7, 1990. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
on appeal have been thoroughly briefed and oral argument would seem to 
serve no useful purpose. 

Based upon a careful consideration of the record, the initial decision is 
adopted as the final decision, except as to the amount of the civil penalty, with 
a few minor editorial changes, and with omissions shown by dots, and 
additions included within brackets. The civil penalty is increased to $10,000. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This decision is promulgated pursuant to the Administrative Procedure 
Act, 1966, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended, Pub. 
L. 95-251, March 27, 1978, 92 Stat. 183,’ the Rules of Practice governing 


proceedings under the Animal Welfare Act, 9 C.F.R. § 4.1 (1989) and the 
Rules of Practice of the Department of Agriculture Governing Formal 
Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 1.130-1.151 (1989). This 
is a disciplinary proceeding under the Animal Welfare Act of 1970, and 
amendments of 1976, Pub. L. 91-579, December 24, 1970, 84 Stat. 1560, 
renumbered and amended, Pub. L. 94-279, April 22, 1976, 90 Stat. 417, 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


15 U.S.CA. §§ 554, 557 (West 1977 and Supp. 1989) [hereinafter cited as unofficially 
codified]. 


27 U.S.CA. §§ 2131-2147, 2149, 2151-2155 (West 1988 and Supp. 1989) [hereinafter cited as 
unofficially codified]. 
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hereinafter referred to as the Act, instituted by a complaint filed on July 28, 
1988, by the Acting Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. 

The complaint alleges that the respondent, Lloyd A. Good, Jr., wilfully 
violated the regulations and standards issued under the Act, 9 C.F.R. § 1.1 et 
seq. Specifically, the complaint alleges that Mr. Good is an exhibitor within 
the meaning of the Act and regulations and that Mr. Good violated Section 
2.100(a) of the regulations and Section 3.106(b)(3) of the standards by failing 
to conduct weekly tests for coliform bacteria in water in which he maintained 
a marine mammal. 

The respondent filed an answer on December 12, 1988, in which he denies 
that he is an exhibitor within the meaning of the Act but admits the alleged 
failure to perform water quality testing. The respondent also contends, as an 
affirmative defense, that the regulations, as applied to him, are unreasonable 
and invalid. 

An oral hearing was held on January 13, 1989, in Key West, Florida, 
before the undersigned. Robert W. Leeman, Jr., Key West, Florida, appeared 
on behalf of the respondent. Robert A. Ertman, Office of the General 
Counsel, United States Department of Agriculture, appeared on behalf of the 
complainant. 

The parties have submitted proposed findings of fact, proposed conclusions 
of law and briefs. All proposed findings, conclusions and arguments have 
been considered. To the extent indicated, they have been adopted. All other 
findings, conclusions and arguments have been rejected as irrelevant, 
immaterial or lacking legal or evidentiary basis. 

Based upon the evidence of record, it is concluded that the respondent is 
an exhibitor within the meaning of the Act and that he violated regulations 
and standards issued under the Act by failing to conduct weekly tests for 
coliform bacteria in water in which he maintained a marine mammal. 
Accordingly, an order shall be entered directing respondent to cease and 
desist from further violations and assessing respondent a civil penalty in the 
amount of [$10,000].” 


“The ALJ assessed a civil penalty in the amount of $2,500. 
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Applicable Statutes and Regulations 


The Act at 7 U.S.C.A. § 2131 contains Congress’ statement of policy with 
regard to its intent assuring the care and treatment of animals. In part, this 
is: 


The Congress finds that animals and activities which are regulated 
under this chapter are either in interstate or foreign commerce or 
substantially affect such commerce or the free flow thereof, and that 
regulation of animals and activities as provided in this chapter is 
necessary to prevent and eliminate burdens upon such commerce and 
to effectively regulate such commerce, in order-- 


(1) to insure that animals intended for use in research 


facilities or for exhibition purposes or for use as pets are 
provided humane care and treatment; 


* kk kK * 


The Congress further finds that it is essential to regulate, as provided 


in this chapter, the transportation, purchase, sale, housing, care, 
handling, and treatment of animals by carriers or by persons or 
organizations engaged in using them for research or experimental 
purposes or for exhibition purposes or holding them for sale as pets or 
for any such purpose or use. 


The Secretary, by the Act, at 7 U.S.C.A. § 2151, is authorized to issue 
“such rules, regulations, and orders as he may deem necessary in order to 
effectuate the purpose of this chapter.". And, further, the Secretary is 
authorized to regulate the conduct of exhibitors by the Act, at 7 U.S.C.A. § 
2143, as follows: 


(1) The Secretary shall promulgate standards to govern the humane 
handling, care, treatment, and transportation of animals by dealers, 
research facilities, and exhibitors. 


(2) The standards described in paragraph (1) shall include minimum 
requirements-- 
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(A) for handling, housing, feeding, watering, sanitation, 
ventilation, shelter from extremes of weather and temperatures, 
adequate veterinary care, and separation by species where the 
Secretary finds necessary for humane handling, care, or 
treatment of animals... . 


Section 2(h) of the Act, 7 U.S.C.A. § 2132(h), states in part: 


The term "exhibitor" means any person (public or private) exhibiting 
any animals, which were purchased in commerce or the intended 
distribution of which affects commerce, or will affect commerce, to the 
public for compensation, as determined by the Secretary, and such term 
includes carnivals, circuses, and zoos exhibiting such animals whether 
operated for profit or not... . 


Section 2(c) of the Act, 7 U.S.C.A. § 2132(c), defines "commerce" 
follows: 


The term "commerce" means trade, traffic, transportation or other 
commerce -- 


(1) between a place in a State and any place outside such 
State, or between points within the same State but through any 
place outside thereof, or within any territory, possession or the 
District of Columbia; 


(2) which affects trade, traffic, transportation, or other 
commerce described in paragraph (1). 


The Secretary’s regulations, 9 C.F.R. § 1.1(w) (1988), amplify the definition 
of “exhibitor" in the following language: 


"Exhibitor" means any person (public or private) exhibiting any 
animals, which were purchased in commerce or the intended 
distribution of which affects commerce, or will affect commerce, to the 
public for compensation, as determined by the Secretary in specific 
instances, and such term includes carnivals, circuses, animal acts, and 
zoos exhibiting such animals whether operated for profit or not. . . . 
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The regulations, 9 C.F.R. § 2.100(a), further state: 


Each dealer, exhibitor, operator of an auction sale, and research 
facility shall comply in all respects with the standards set forth in Part 
3 of this subchapter setting forth the standards for the humane 
handling, care, treatment, and transportation of animals. . . . 


The Animal Health and Husbandry Standards for marine mammals, 9 
C.F.R. § 3.106, provide in part: 


(a) General. The primary enclosure shall not contain water 
which would be detrimental to the health of the marine mammal 
contained therein. 


[b](3) Water samples shall be taken and tested at least weekly for 
coliform count and at least daily for pH and any chemical additives 
(e.g. chlorine and copper) that are added to the water to maintain 
water quality standards. Facilities using natural seawater shall be 
exempt from pH and chemical testing unless chemicals are added to 
maintain water quality. However, they are required to test for 
coliforms. Records must be kept documenting the time when all such 
samples were taken and the results of the sampling. Records of all 
such test results shall be maintained by management for a 1-year 
period and must be made available for inspection purposes on request. 


The punitive provisions of the Act, 7 U.S.C.A. § 2149, state in part: 


Any dealer, exhibitor, research facility, intermediate handler, carrier, 
or operator of an auction sale subject to section 2142 of this title, that 
violates any provision of this chapter, or any rule, regulation, or 
standard promulgated by the Secretary thereunder, may be assessed a 
civil penalty by the Secretary of not more than $2,500 for each such 
violation, and the Secretary may also make an order that such person 
shall cease and desist from continuing such violation. Each violation 
and each day during which a violation continues shall be a separate 
offense.... The Secretary shall give due consideration to the 
appropriateness of the penalty with respect to the size of the business 
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of the person involved, the gravity of the violation, the person’s good 
faith, and the history of previous violations. 


Findings of Fact 


1. Lloyd A. Good, Jr., the respondent, is an individual doing business as 
Sugarloaf Lodge. His business mailing address is Post Office Box 148, 
Sugarloaf Key, Florida 33044. (Answer § IA) 

2. The respondent, at all times material herein, held a Class C 
(exhibitor’s) license, No. 58-E1-180, issued under the Act. (Answer § IB) 

3. The respondent, at all times material herein, was the owner and 
operator of Sugarloaf Lodge. (Tr. 99) 

4. Sugarloaf Lodge is a resort complex which includes, inter alia, facilities 
for overnight lodging and food service, a general store, an automobile service 
station, an airstrip and a sewerage treatment plant. (CX 13, 20) 

5. The respondent, at all times material herein, maintained and regularly 
exhibited a performing bottlenose dolphin, known as "Sugar", which is a 
marine mammal, at Sugarloaf Lodge. (Tr. 105) At all times material herein, 
the dolphin exhibition was used to attract business to Sugarloaf Lodge. (CX 
1, 20) 

6. Respondent assumed right, interest and control over "Sugar," as an 
item of personal property, at the time of his purchase of Sugarloaf Lodge, in 
a real estate transaction in 1973. (Tr. 101, 103-104) The animal was, and 
continues to be, maintained in a partially enclosed natural seawater tidal 
estuarine pool. 

7. During the period August 1, 1985, through July 28, 1988, with the 
exception of the week of December 15, 1985, the respondent failed to conduct 
weekly tests of the water in the dolphin’s pool for coliform content. Tests of 
water drawn from the enclosure in which Sugar was maintained during the 
week of December 15, 1985, and weekly from August through November 1988, 
were well below the standards specified at 9 C.F.R. § 3.106(b). (RX 5) 

8. On several occasions during the period May 10, 1985, through July 28, 
1988, the respondent was informed by officials of the Animal and Plant Health 
Inspection Service (1) that regulations under the Act require that marine 
mammal holding facilities utilizing natural water areas conduct weekly testing 
of the water for coliforms; and/or (2) that his failure to conduct weekly 
testing of the water in the dolphin’s pool for coliform bacteria was violative 
of the Act. (CX 2, 5, 6) 
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Conclusion 


Based upon the evidence adduced in this proceeding, it is concluded that 
the respondent wilfully violated 9 C.F.R. §§ 2.100(a) and 3.106(b)(3), 
regulations lawfully promulgated by the Secretary pursuant to the Act, 7 
U.S.C.A. §§ 2143, 2151, by failing to conduct weekly testing for coliform 
bacteria in which he maintained a marine mammal. As a result thereof and 
pursuant to the Act at 7 U.S.C.A. § 2149(b) a civil penalty is assessed. 


Discussion 


The Animal Welfare Act is remedial legislation designed to ensure that 
animals which are exhibited to the public are afforded humane care and 
treatment. See 7 U.S.C.A. § 2131; H.R. Rep. No. 1651, 91st Cong., 2d Sess. 
9 (1970); Haviland v. Butz, 543 F.2d 169, 172; Marlin U. Zartman, 44 Agric. 
Dec. 174, 178 (1985). The objectives of the Act are promoted by the 
enforcement of standards, promulgated pursuant to 7 U.S.C.A. § 2143, for the 
humane handling, care, treatment and transportation of various types of 
animals, including marine mammals. See 9 C.F.R. §§ 3.100-3.118. The issues 


in this proceeding are whether those standards are applicable to the 
respondent as an exhibitor within the meaning of the Act and regulations, and 
whether the respondent’s failure to monitor the water in his dolphin’s habitat 
constitutes a failure to comply with the standards. Based upon a consideration 
of the evidence of record and the applicable law, it is the conclusion that the 
respondent is an exhibitor and that he wilfully failed to comply with the 
standards for the care of his marine mammal. 


Jurisdiction over Respondent as an Exhibitor 


To qualify as an "exhibitor" within the meaning of the Act and regulations, 
a person must exhibit animals, or as a result of the conclusion herein, a single 
animal, to the public for compensation; and, that exhibition must at least 
affect commerce. It is undisputed that the respondent actively exhibits one 
animal to the public and advertises the act for the purpose of attracting 
business to his resort. Although it is true that no fee, as such, is charged for 
viewing the dolphin’s performance, the exhibition is maintained with the 
expectation of economic benefit to the resort. The dolphin act is an 
unitemized service which the resort provides to its patrons as well as an 
advertised attraction to draw patrons to the resort’s premises. Mr. Good 
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recognizes the expenses of purchasing the animal’s feed (Tr. 125) and, in part, 
resists the testing procedures required by the regulations and standards due 
to the expense thereof. (CX 8) Sugar therefore is exhibited for compensation 
within the meaning of the Act and regulations. 

Mr. Good disputes the application to his operation of the requirements for 
exhibitors, by arguing that the term "exhibitor", as defined in the Act, 7 
U.S.C.A. § 2132(h), and the regulations, 9 C.F.R. § 1.1(w), applies only to 
persons who exhibit more than one animal. In response, complaint counsel 
cites the rules of construction at 1 U.S.C.A. § 1, which provides, in part, that 
"[iJn determining the meaning of any Act of Congress, unless the context 
indicates otherwise[,] . . . words importing the plural include the singular. . . ." 

As noted above, the Animal Welfare Act is remedial legislation designed 
to ensure humane care and handling of animals. In the years since its original 
enactment as the Federal Laboratory Animal Welfare Act, Pub. L. No. 89-544, 
80 Stat. 350 (1966), the statute has been amended to expand the range of 
enterprises and animal species within the scope of its protection. See, e.g., 
H.R. Rep. No. 1651, supra; Haviland v. Butz, supra, at 172. Given the Act’s 
objective of regulating the treatment of animals used for varied commercial 
purposes and the history of steady expansion of Federal authority in this area, 
it defies logic to believe that the current Act and the regulations promulgated 
thereunder contemplate the exclusion of enterprises which exhibit only one 
animal. Indeed, respondent has failed to show that Congress ever intended 
such an exclusion. Accordingly, respondent’s contention that he is not an 
exhibitor because he exhibits a single animal is rejected. 

Mr. Good additionally contends that the animal which he exhibits was not 
purchased in commerce or intended for distribution in a manner which affects 
commerce within the meaning of the Act and regulations. In essence, 
respondent maintains that because Sugar was in place at the resort when he 
purchased it, she was not purchased in interstate commerce. Upon 
consideration of the applicable law, this argument must fail. 

Section 2(c) of the Act, 7 U.S.C.A. § 2132(c), provides that the term 
"commerce", as used in the Act, means: 


trade, traffic, transportation or other commerce -- 
(1) between a place in a State and any place outside such State, or 


between points within the same State but through any place outside 
thereof, or within any territory, possession or the District of Columbia; 
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(2) which affects trade, traffic, transportation, or other commerce 
described in paragraph (1). 


Although it is true, as respondent maintains, that the purchase of Sugarloaf 
Lodge -- and Sugar (Finding 6) -- was a transaction which took place entirely 
within the State of Florida, the nature of the business places its purchase 
within the category of transactions affecting commerce within the meaning of 
7 US.CA. § 2132(c)(2). It is well established that a business which provides 
services, such as lodging and meals, to interstate travelers, affects commerce 
and is therefore subject to federal jurisdiction under the Commerce Clause. 
Katzenbach v. McClung, 379 U.S. 294 (1964); Heart of Atlanta Motel [, Inc.] 
v. United States, 379 U.S. 241 (1964). "[T]he determinative test of the exercise 
of power by the Congress under the Commerce Clause is simply whether the 
activity sought to be regulated is ‘commerce which concerns more States than 
one’ and has a real and substantial relation to the national interest." Heart of 
Atlanta Motel [, Inc.], supra, at 255. 

It is a legal conclusion that the purchase of Sugar had a sufficiently 
substantial effect upon commerce to bring the ownership of the dolphin within 
the scope of the Animal Welfare Act, for, it is well-established that where 
Congress has declared that an entire class of activities affects commerce, the 
trivial character of individual instances falling within that class is of no 
consequence. See, e.g., Maryland v. Wirtz, 392 U.S. 183, 192-193 (1968). 
Congress has found that the Animal Welfare Act regulatory scheme bears a 
substantial relation to commerce and to the national interest. See 7 U.S.C.A. 


§ 2131. Therefore, even assuming that the effect of the purchase on 
commerce was minimal, the respondent’s argument is unavailing. 


That the exhibition of the respondent’s dolphin to interstate travelers is an 
activity which affects interstate commerce is clear. Upon consideration of the 
relevant authorities, it would appear as well that the display of a performing 
animal as part of a business offering services to interstate travelers has a 
relation to interstate commerce sufficient to place it within the boundaries of 
federal authority. Given the remedial purposes of the Act, and the 
Department’s well-established policy of construing such legislation broadly,’ 


‘It is the Department’s policy to construe remedial legislation broadly so as to effectuate 
Congressional policy in the regulated area. See, e.g., Leon Farrow, 42 Agric. Dec. 1397 (1983) 
[, aff'd in part and rev'd in part, 760 F.2d 211 (8th Cir. 1985)]; Norwich Veal and Beef, Inc., 38 
Agric. Dec. 214 (1978). In addition, the "settled and contemporaneous construction of the 

(continued...) 
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Mr. Good’s purchase of Sugar as part of Sugarloaf Lodge was a purchase in 
commerce, within the meaning of the Act, as was, and is, the exhibition and 
display of this animal. 


Violations of the Standards for the Care of Marine Mammals 


The Animal Health and Husbandry Standards for marine mammals, 9 
C.F.R. § 3.106, require that the water in a marine mammal’s primary 
enclosure be free of contaminants which would be detrimental to the health 
of the animal. To ensure consistent compliance with this requirement, the 
regulations prescribe weekly testing of water for the presence of coliform 
bacteria. Respondent admits his refusal to perform the tests as required, but 
argues that such testing is unnecessary in his circumstances. Therefore, 
respondent argues, the regulations requiring testing for coliform bacteria are 
unreasonable and arbitrary as applied to him. For the reasons set forth 
below, this contention is rejected. 

The requirement of testing for coliform bacteria was the product of careful 
consideration of the relevant facts in consultation with the marine mammal 
industry, the Marine Mammal Commission and the National Marine Fishery 
Service. (Tr. 83) Based upon the information gathered, the Department 
adopted the position that all water may be subject to contamination by sewage 
and, therefore, must be monitored for coliforms. See 44 Fed. Reg. 36,868, 
36,872 (1979). This requirement is imposed uniformly on all marine mammal 
facilities, including the United States Navy’s research stations in the open 
ocean. (Tr. 40-43, 80-81) 

At the hearing, complainant offered the testimony of Dr. Richard 
Crawford, the Director of the APHIS Animal Care Staff, to explain the 
importance of the coliform testing requirement. Dr. Crawford stated that: 


5(...continued) 

[Animal Welfare] Act by the administrative officials charged with the responsibility for achieving 
the congressional purpose" is entitled to great weight. Marlin U. Zartman, 44 Agric. Dec. at 178. 
See also K Mart Corp. v. Carter, Inc., 486 U.S. [281, 291-95 (Opinion of Court), 309-12 (Opinion 
of Brennan, J.), 108 S. Ct. 1811, 100 L.Ed.2d 313 (1988); Red Lion Broadcasting Co. v. FCC, 395 
USS. 367, 381, 89 S. Ct. 1794, 23 L.Ed.2d 371 (1969); Borden v. Meese, 803 F.2d 1530 (11th Cir. 
1986); Haviland v. Butz, 543 F.2d at 174. In the present case, both of these canons of 
construction point to the same conclusion. 
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[M]arine mammals, by nature of course, spend their entire life in this 
water environment, the same way as we do in the air. Even though 
they are air-breathing animals, they get water into the respiratory 
system, into their intestinal tract by swallowing, and on their skin 
surface. Being as this environment can become contaminated at any 
time, it is necessary to keep a routine monitor on the water to know 
what is going on in that water, so that when contamination shows up, 
something can be done about it. (Tr. 82) 


Dr. Crawford further testified that respondent’s tidal pool is subject to 
contamination and noted that mere visual inspection of the water would not 
reveal the presence of an unacceptable concentration of coliform bacteria. 
(Tr. 86-87) Dr. Crawford’s conclusions were corroborated by Dr. Kristina 
Cox, an APHIS veterinarian who had conducted an inspection of respondent’s 
facility. In her testimony, Dr. Cox noted that the presence of coliform 
bacteria in water may be associated with the presence of several primary 
pathogens for marine mammals, including hepatitis virus and salmonella and 
streptococci bacteria. Dr. Cox further testified that the natural exchange of 
water in respondent’s pool “leaves something to be desired". (Tr. 43-44; 52) 
Moreover, the record of her inspection on June 8, 1988, contains references 
to an iridescent film on the water and an unpleasant, stagnant, faintly 
sulfurous odor emanating from the area of the pool. (CX 12; Tr. 45) These 
observations cast very substantial doubt on respondent’s claims that tidal 
action cleanses the pool twice per day. 

In sum, the record contains ample evidence that the requirement of testing 
for coliform bacteria is neither unreasonable nor arbitrary as applied to the 
respondent. As noted by Dr. Cox, respondent’s pool is not a static 
environment. Given the importance of water quality to the health of marine 
mammals and the potential for contamination of any body of water, 
respondent’s argument for exemption based upon tidal action is without the 
slightest merit. Indeed, the presence of tidal action, or hypothetically, of any 
other mechanism of water exchange, is simply irrelevant to the need for 
periodic testing for coliform bacteria. 
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Sanction 


Complainant has requested a cease and desist order and a civil penalty in 
the amount of $10,000.00. The Act* provides for the issuance of a cease and 
desist order and the assessment of a maximum civil penalty of $2,500.00 for 
a single violation of any provision of the Act. The statute further provides 
that in determining the appropriate penalty, the Secretary shall consider the 
size of the business of the person involved, the gravity of the violation, the 
person’s good faith, and the history of previous violations. Each violation and 
each day during which a violation continues is a separate offense. 

The record of this proceeding contains evidence pertaining to each of the 
statutory factors. Respondent’s business is of substantial size. His record of 
compliance with the Act is generally satisfactory, and the evidence supports 
a finding that he has generally acted in good faith. However, respondent’s 
wilful and protracted failure to conduct coliform testing constitutes a serious 
violation of the Act. Based upon these factors, it is my conclusion that a 
substantial sanction should be imposed. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends on appeal that he is not an exhibitor, as defined in 
the Act and regulations, and thus the Department does not have jurisdiction 
over him, because, he claims, the dolphin which he displays was not purchased 
in commerce, nor does his display of the dolphin constitute a distribution 
affecting commerce. These two elements are alternative bases of jurisdiction. 
I disagree with respondent’s contentions. 

Respondent contends, in items 1 and 2 of his petition for appeal, that he 
did not purchase the dolphin in commerce because "the purchase transaction 
took place entirely within the State of Florida" (Petition for Appeal at 2). In 
his brief, the respondent states (Appeal Brief at 3): 


In concluding the Respondent is subject to the Act, the ALJ simply 
overlooks, or chooses to ignore, the fact that the purchase of the 


‘7 US.CA. § 214%). 
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dolphin "Sugar" was purely an intrastate transaction and not a purchase 
"in commerce," as required by the Act for the assertion of jurisdiction. 


The respondent, however, "simply overlooks, or chooses to ignore," the 
provisions of the Act and the ALJ’s discussion of the issue. The definition of 
the term "commerce" in section 2(c) of the Act (7 U.S.C. § 2132(c)) includes 
transactions which affect interstate commerce. The ALJ acknowledged that 
the purchase of the dolphin took place entirely within the State of Florida, but 
correctly held that the purchase affected interstate commerce and was thus a 
purchase in commerce within the meaning of the Act (Initial Decision at 10). 

Respondent also contends, in items 1 and 4 of his petition for appeal, that 
his purchase of the dolphin did not affect commerce and that the "finding of 
a ‘sufficiently substantial effect upon commerce’ is not supported by any 
evidence" (Petition for Appeal at 2). 

These contentions are without merit. The ALJ correctly held that (Initial 
Decision at 10): 


It is a legal conclusion that the purchase of Sugar [the dolphin] had 
a sufficiently substantial effect upon commerce to bring the ownership 
of the dolphin within the scope of the Animal Welfare Acct, for, it is 
well-established that where Congress has declared that an entire class 
of activities affects commerce, the trivial character of individual 
instances falling within that class is of no consequence. See, e.g., 
Maryland v Wirtz, 392 U.S. 183, 192-193 (1968). Congress has found 
that the Animal Welfare Act regulatory scheme bears a substantial 
relation to commerce and to the national interest. See 7 U.S.CA. § 
2131. Therefore, even assuming that the effect of the purchase on 
commerce was minimal, the respondent’s argument is unavailing. 


Further, the record contains ample evidence that respondent’s purchase of 
the dolphin (and its exhibition) affects commerce. As the ALJ correctly held, 
"it is well-established that a business offering services, such as lodging and 
meals, to interstate travelers affects commerce. ..." (Initial Decision at 10) 
The respondent admits that he purchased the dolphin in conjunction with just 
such a business, intending to use it in the operation of the lodge. It is a legal 
conclusion that the purchase of a business which affects commerce by offering 
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services to interstate travelers is a purchase affecting commerce.’ The 
conclusion is particularly clear in this case because the services offered to 
interstate travelers include lodging and meals. The conclusion does not, 
however, rest entirely on those facts.° The display of the dolphin is also a 
service to interstate travelers and respondent’s purchase of the dolphin for this 
use makes the purchase one affecting commerce. 

The respondent’s view of the meaning of "affecting commerce" construes 
the Act with a mutilating narrowness, contrary to the well-established 
principle, correctly stated by the ALJ, that remedial legislation should be 
construed broadly to effectuate congressional policy in the regulated area 
(Initial Decision at 11). 

It has been held that the term "affecting commerce," as used in the 
National Labor Relations Act, embraces "the fullest jurisdictional breadth 
constitutionally permissible under the Commerce Clause," NLRB v. Reliance 
Fuel Oil Corp., 371 U.S. 224, 226 (1963). The National Labor Relations Act 
is similar, in this respect, to the Animal Welfare Act.’ Clearly, the purchase 
of an animal for the purpose of displaying it in a manner which affects 
commerce is a purchase affecting commerce, even if the effect in a particular 
instance is slight. And, clearly, this construction of the Act and regulations 
does not exceed Constitutional limits. 

Respondent contends, in item 3 of his petition for appeal, that (Petition for 
Appeal at 2): 


*Thus there is no merit to respondent’s assertion that it was necessary for complainant to 
"develop a proper evidentiary record as to the true value and effect of the exhibition of the 
Dolphin "Sugar" on the business of Respondent’s Sugarloaf Lodge" (Appeal Brief at 5, n. 3). 


*Respondent also asserts that the holdings of Katzenbach v. McClung, 379 U.S. 294 (1964), 
and Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964), should be distinguished 
because they involve the deprivation of Constitutional rights at establishments offering services 
to interstate travelers. There is no merit to this assertion because the Supreme Court based its 
decisions solely on Congressional power under the Commerce Clause. See Heart of Atlanta 
Motel, Inc. (379 U.S. at 250), and McClung (379 U.S. at 301-05). 


"The Court in Reliance Fuel Oil Corp. quotes the definition of "affecting commerce," as 
follows (371 U.S. at 226): 


"The term ‘affecting commerce’ means in commerce, or burdening or obstructing 
commerce or the free flow of commerce, or having led or tending to lead to a labor 
dispute burdening or obstructing commerce or the free flow of commerce." 
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3. The conclusion by the Administrative Law Judge that the 
"exhibition" of [the dolphin] affected commerce ... is irrelevant and 
immaterial as to whether or not Respondent comes within the 
jurisdiction of the Act.... 


In his brief, respondent contends that he is not an exhibitor because he 
does not move the dolphin from its exhibition site and thus there is no 
“distribution” of the dolphin in commerce nor is there an "intended 
distribution" which affects commerce. 

However, the ALJ held (Initial Decision at 11 (emphasis added)): 


That the exhibition of the respondent’s dolphin to interstate 
travelers is an activity which affects interstate commerce is clear. Upon 
consideration of the relevant authorities, it would appear as well that 
the display of a performing animal as part of a business offering services 
to interstate travelers has a relation to interstate commerce sufficient to 
place it within the boundaries of federal authority. Given the remedial 
purposes of the Act, and the Department’s well-established policy of 
construing such legislation broadly [footnote omitted], Mr. Good’s 
purchase of Sugar as part of Sugarloaf Lodge was a purchase in 
commerce, within the meaning of the Act, as was, and is, the exhibition 
and display of this animal. 


Although the ALJ did not use the term “distribution” in describing 
respondent’s activities, he clearly held that the respondent is as exhibitor 
within the meaning of the Act and regulations because of the manner in which 
the respondent exhibits the dolphin to the public, and not just the 
circumstances of the dolphin’s purchase. It necessarily follows that the ALJ 
found, by implication, that "the intended distribution of [the animal] affects 
commerce, or will affect commerce" (7 U.S.C. § 2132(h); 9 C.F.R. § 1.1(w) 
(1988)). 

In arguing that there was no distribution of the dolphin and that he was 
therefore not an exhibitor, respondent mistakenly relies upon Haviland v. Butz, 
543 F.2d 169 (D.C. Cir. 1976). Respondent contends that Haviland holds that 
only interstate transportation with widespread state-to-state renditions 
constitutes a distribution affecting commerce. 

In Haviland, the court held that the operator of a dog and pony show 
which traveled from state to state to present performances was an exhibitor 
as defined in the Act because the interstate transportation of the animals 
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constituted a distribution affecting commerce. Because the factual situation 
in Haviland clearly involved widespread interstate movement, there was no 
occasion for the court to decide whether there could be a distribution of 
animals affecting commerce at an exhibition which does not move. 

Respondent relies on the following dicta stated in a footnote in Haviland 
(543 F.2d at 173, n. 22 (emphasis added)): 


We cannot imagine what sort of interstate "distribution" Congress 
envisioned in the case of an animal exhibitor unless it is the distribution 
inherent in widespread state-to-state renditions. 


However, the court recognized in the opening sentence of the same 
footnote relied on by respondent that interstate "distribution" is not necessary 
to subject one to the Act, when the court states (543 F.2d at 173, n. 22 
(emphasis added)): 


We are mindful that one otherwise an "exhibitor" is not subject to 
the Act unless his exhibition includes an animal "purchased in 
commerce or the intended distribution of which affects commerce, or will 
affect commerce." Animal Welfare Act of 1970, § 3(h), 7 U.S.C. § 
2132(h) (1970). 


The court’s remark in dicta, relied on by respondent, suggests only that, 
in the court’s view, if widespread state-to-state renditions and actual interstate 
traffic are not enough to constitute distribution affecting commerce by an 
exhibitor, there is no way that the provision could be met, which would be an 
absurd result. The court’s rejection of that result does not constitute a 
holding that nothing less could constitute a distribution affecting commerce. 

The court’s statement does not mean that it could not imagine any other 
kind of distribution which would satisfy the statutory requirements because the 
court twice mentions another method, viz., the use of facilities of interstate 
communication (television) to reach audiences. In fact, the decision begins 
with the following statement (543 F.2d at 171): 


Hal Haviland owns and operates a professional animal act in which 
dogs and ponies are featured. [Footnote omitted] The act is 
presented to paying audiences in a number of states and has 
occasionally appeared on commercial television. [Footnote omitted.] 
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Later, the court states (543 F.2d at 175): 


We hold that Haviland’s animal act, traveling from state to state to 
render performances and sometimes even utilizing the facilities of 
interstate communication to reach its audiences, [footnote omitted] is 
subject to regulation by Congress in the exercise of the commerce 
power. [Footnote omitted.] 


The court in Haviland properly focused on a commonly accepted definition 
of "distribution" which had direct application to the traveling animal exhibition 
involved in that case (543 F.2d at 173, n. 22): 


Despite some ambiguity arising from selection of the word 
"distribution," other factors persuade us to the conclusion that its 
intended import is synonymous with "transportation." 


This does not constitute a holding that the meaning of "distribution" is 
limited to “transportation.". "Synonymous" does not mean co-extensive, 
including neither more nor less, and the meaning of a word is not limited by 


the meaning of any of its synonyms. Indeed, only two sentences later, the 
court acknowledged that "“distribution’ is somewhat broader than 
‘transportation’... .". A synonym is nothing more than "a word having a 
meaning similar to that of another word in the same language." (The 
American Heritage Dictionary of the English Language 1305 (New College 
Edition, 1976.)) All that the statement means is that, in the factual context of 
that case, “transportation” was similar enough to "distribution" so that the 
transportation of an animal act from state-to-state to present exhibitions 
constitutes a distribution affecting commerce. The meaning of "distribution" 
was not limited in any manner. 

Another commonly accepted definition of "distribution" is "[a]n array of 
objects or events in space or time [for example] the distribution of fast-food 
restaurants on the highway" (Webster’s IIT New Riverside University Dictionary 
391 (1984)); and also "[a]ny spatial or temporal array of objects or events: 
[for example] the distribution of theaters on Broadway" (The American Heritage 
Dictionary of the English Language 384-85 (New College Edition, 1976)). In 
this case, the events were the repeated exhibitions of the performing dolphin, 
which occurred regularly over time, each day, day after day. Further, as 
shown above, the repeated exhibitions took place in a context which affected 
commerce. 
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It is clear from the definition of "exhibitor" that zoos are among the kinds 
of exhibitions which Congress intended to be regulated by the Act. This is 
further shown by the legislative history of the 1970 amendments. The report 
of the House Committee on Agriculture states that one of the four "basic 
purposes" of the amendments was to "bring into the regulatory framework of 
the Act for the first time exhibitors (such as circuses, zoos, carnivals and road 
shows)...." (H.R. Rep. No. 1651, 91st Cong., 2d Sess. 2 (1970), reprinted in 
1970 U.S. Code Cong. & Admin. News 5104; also cited in Haviland, supra, 543 
F.2d at 174). 

Zoos do not move from place to place (Tr. 81). This fact is hardly 
obscure and could not have been unknown to Congress. The inclusion of zoos 
is a clear indication that Congress intended that fixed-site exhibitions such as 
zoos be susceptible of regulation under the Act, and the Act should not be 
interpreted in a way which would preclude the application to them of one of 
the two factors which must be present to make a person conducting an animal 
exhibition an "exhibitor" within the meaning of the Act.® 

The most reasonable interpretation of the meaning of the term 
"distribution" in the definition of "exhibitor" is simply the manner in which the 
animals are displayed to the public. Contrary to respondent’s assertion 
(Appeal Brief at 7), the conclusion that there may be a "distribution" of 
animals at a fixed-site exhibition, through the display of the animals by 
television or simply by making them available to the public, does not exceed 
the statutory authority granted by Congress. 

With respect to the sanction, the ALJ stated (Initial Decision at 14): 


The sanction recommended by the complainant is inappropriate. 
The proposed sanction of $10,000.00 exceeds the statutory limit for a 
single violation, but has no discernible relationship to the actual 
number of days during which the violation continued. Complainant’s 
recommendation therefore appears arbitrary. 


However, complainant is not required to recommend a civil penalty 
amount on a per-day basis, and it is not necessary that there be a precise 
mathematical relationship between the number of violations and the 
recommended civil penalty. 


*There is no merit in respondent’s speculation (Appeal Brief at 4, n. 2) that it is more likely 
that animals in zoos were purchased in commerce. 
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The violations in this case are serious and are regarded as serious by the 
administrative officials; they are also flagrant and repeated. The sanctions 
requested in complainant’s proposed order are commensurate with the nature 
and extent of the violations, reflect the well-considered judgement of the 
officials responsible for administration of the Act, and are consistent with the 
Department’s established sanction policy. 

Although a civil penalty of $2,500, the maximum for a single violation, is 
a substantial sanction, it is not severe enough in this case. It would allow the 
respondent to profit from his violations of the law. One of the reasons that 
he refused to perform the required weekly tests was the cost, which he stated 
would be $1,820 per year (CX 8). By not performing the required tests during 
the 3 years (less one week) covered by the complaint, the respondent saved, 
by his own account, nearly $5,500. A civil penalty of $10,000 is appropriate 
in this case (considering the size of respondent’s business, and the serious 
nature of the violations occurring over a 3-year period, despite warning 
letters) to serve as an effective deterrent to respondent and others. See In re 
Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 (1987), aff'd, 841 
F.2d 1451 (9th Cir. 1988). 

For the foregoing reasons, the following order should be issued. 


Order 


Respondent Lloyd A. Good, Jr., shall comply with each and every provision 
of the Animal Welfare Act, and the regulations and standards issued 
thereunder. In particular, the respondent, his agents and employees, directly 
or through any corporate or other device, shall cease and desist from failing 
to have water samples from a primary enclosure housing a dolphin taken and 
tested at least weekly for coliform count, as required by 9 C.F.R. § 
3.106(b)(3). 

Respondent is assessed a civil penalty in the amount of $10,000, to be paid 
no later than 90 days after service of this order, by certified check or money 
order, made payable to the Treasurer of the United States, and sent to 
Robert A. Ertman, Esq., United States Department of Agriculture, Office of 
the General Counsel, Room 2014, South Building, Washington, D.C. 20250- 
1400. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order on respondent. 
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In re: SEMA, INC. 
AWA Docket No. 89-02. 
Decision and Order filed June 28, 1990. 


Interference with investigators during course of investigation - Discovery. 


The Judicial Officer affirmed the order by Chief Judge Palmer (ALJ) assessing a civil penalty 
of $2,500, and directing respondent to cease and desist from various practices involving 
interfering with inspectors during the course of an inspection. The Department’s inspectors have 
authority to take whatever photographs they regard as appropriate during the course of an 
inspection. When the cause of death of animals is coded in respondent’s records, respondent 
must supply the inspectors with the code key. Discovery is not available under the Department’s 
rules of practice. 


Carol C. Priest and Mary Kyle Hobbie, for Complainant. 

Robert D. Sokolove and Pamela D. Huang, Chevy Chase, MD, for Respondent. 
Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 


C.F.R. § 1.1 et seg.). On October 2, 1989, Chief Administrative Law Judge 
Victor W. Palmer (ALJ) issued an initial Decision and Order assessing a civil 
penalty of $2,500, and directing respondent to cease and desist from various 
practices involving interfering with inspectors during the course of an 
inspection. 

On November 2, 1989, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). 
The case was referred to the Judicial Officer for decision on February 14, 
1990. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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on appeal have been thoroughly briefed and oral argument would seem to 
serve no useful purpose. 

Based upon a careful consideration of the record, the initial decision is 
adopted as the final decision, with a few minor editorial changes, and a few 
additions included within brackets. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding under the Animal Welfare Act, 7 U.S.C. 
§ 2131 et seqg., as amended ("Act"), instituted by a complaint filed on 
November 3, 1988, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture. The 
complaint alleges that the respondent, SEMA, Inc., wilfully violated section 16 
of the Act, 7 U.S.C. § 2146 and section 2.126 of the regulations issued 
pursuant to the Act, 9 C.F.R. § 2.126, by repeatedly threatening, harassing and 
otherwise intimidating APHIS inspectors while they were engaged in an 
inspection of the SEMA facility. 

Respondent filed an answer on November 29, 1988, in which it denied 
violating the Act. 

An oral hearing was held before me on May 3-5, 1989, in Washington, 
D.C. Carol C. Priest, Esq. and Mary Kyle Hobbie, Esq., Office of the 
General Counsel, United States Department of Agriculture, appeared on 
behalf of the complainant. Robert D. Sokolove, Esq. and Pamela D. Huang, 
Esq., Kornblut & Sokolove, Chevy Chase, Maryland, appeared on behalf of 
the respondent. 

On July 3, 1989, respondent filed a petition to reopen the hearing for the 
submission of additional evidence. On July 31, 1989, complainant filed a reply 
objecting to the proposed reopening of the hearing. Upon consideration of 
the proposed evidence and the arguments of counsel for the parties, I 
concluded that the proposed evidence to be adduced at a reopened hearing 
would be either irrelevant or duplicative. Respondent’s petition was therefore 
denied on August 18, 1989. 

The parties have submitted proposed findings of fact, conclusions of law 
and supporting briefs. All proposed findings, conclusions and arguments have 
been considered. To the extent indicated, they have been adopted. 
Otherwise, the proposed findings, conclusions and arguments have been 
rejected as irrelevant, immaterial or lacking legal or evidentiary basis. 
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For the reasons set forth in the findings and conclusions which follow, an 
order is being entered directing the respondent to cease and desist from 
further violations of the Act and assessing the respondent a civil penalty in the 
amount of $2,500. 


Relevant Statutory Provisions and Regulations 
7 US.C. § 2146(a) states in part: 


The Secretary shall make such investigations or inspections as he 
deems necessary to determine whether any . . . research facility . . . has 
violated or is violating any provision of this chapter or any regulation 
or standard issued thereunder, and for such purposes, the Secretary 
shall, at all reasonable times, have access to the places of business and 
the facilities, [and] animals . . . of any such . . . research facility. The 
Secretary shall inspect each research facility at least once each year 
and, in the case of deficiencies or deviations from the standards 
promulgated under this chapter, shall conduct such follow-up 
inspections as may be necessary until all deficiencies or deviations from 
such standards are corrected. 


9 C.F.R. § 2.126 states in part: 


Each .. . research facility . . . shall, during ordinary business hours, 
permit Veterinary Services representatives, or other Federal officers or 
employees designated by the Secretary, to enter his place of business 
to examine records required to be kept by the Act and the regulations 
in this part, and to make copies of such records, and permit Veterinary 
Services representatives to enter his place of business, to inspect such 
facilities, property and animals as such representatives consider 
necessary to enforce the provisions of the Act, the regulations and the 
standards in this subchapter. The use of a room, table, or other 
facilities necessary for the proper examination of such records and 
inspection of such property or animals shall be extended to such 
authorized representatives of the Secretary by the . . . research facility, 
his agents and employees. 


7 US.C. § 2149(b) states in part: 
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Any .. . research facility . . . that violates any provision of this 
chapter, or any rule, regulation, or standard promulgated by the 
Secretary thereunder, may be assessed a civil penalty by the Secretary 
of not more than $2,500 for each such violation, and the Secretary may 
also make an order that such person shall cease and desist from 
continuing such violation. Each violation and each day during which 
a violation continues shall be a separate offense . . . . The Secretary 
shall give due consideration to the appropriateness of the penalty with 
respect to the size of the business of the person involved, the gravity of 
the violation, the person’s good faith, and the history of previous 
violations. 


Findings of Fact 


1, SEMA, Inc., is a corporation engaged in the business of biomedical 
research with animal subjects, primarily nonhuman primates. Respondent’s 
address is 2501 Research Boulevard, Rockville, Maryland 20850. 

2. Respondent, at all times material herein, was registered under the Act 
as a research facility. 

3. At the time of respondent’s application for registration under the Act, 
respondent was apprised of the regulations and standards promulgated 
pursuant to the Act. Respondent agreed in writing to comply with these 
regulations and standards. 

4. Virtually all of respondent’s research is done under contract with the 
National Institutes of Health (NIH). SEMA personnel work closely with NIH 
project officers in many areas of SEMA’s operations. As a consequence of 
this close relationship, recommendations and requests made to SEMA by NIH 
officers carry considerable weight. 

5. On December 6, 1986, several persons, whose identities were unknown 
at the time of the hearing, gained entrance to the SEMA facility. Four 
primates and several documents were removed. A videotape was made within 
the facility and was later released as, or incorporated into, the film "Breaking 
Barriers". Dr. Jere Phillips, SEMA’s primary veterinarian, testified that 
documents taken from his office later were part of a derogatory report on 
SEMA’s operations prepared by People for the Ethical Treatment of Animals 
(PETA), an animal rights organization. In Dr. Phillips’ opinion, the 
unauthorized photographs, videotaped images and documents which had been 
released to the public were the result of several penetrations of the SEMA 
facility carried out between June 1986, and December 1986. 
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6. Special Agent Alan B. Carroll, of the Federal Bureau of Investigation, 
Silver Spring, Maryland, who participated in the investigation of the December 
6, 1986, incident, testified that in the opinion of the Bureau, a SEMA 
employee assisted in the theft and was probably recruited and placed at 
SEMA specifically for that purpose. 

7. The SEMA employee suspected of complicity in the theft was no longer 
employed at SEMA at the time of the hearing. However, neither SEMA 
officials nor the law enforcement personnel involved in the investigations of 
the December 6, 1986, incident had been able to rule out the possibility that 
other infiltrators or "moles" continue to work at SEMA. These lingering 
suspicions have contributed to an organizational climate characterized by 
tension and a strong distrust of outsiders. 

8. After the incident of December 6, 1986, NIH security personnel and 
law enforcement agencies were consulted and recommendations were solicited. 
As a result of these discussions, SEMA took steps to improve security at the 
facility. These included hiring Mr. Toby Ceslar as Security Director, installing 
video surveillance and alarm systems, implementing a program of physical 
security for individual offices and documents, and prohibiting photography on 
the premises. At the request of NIH project officers, a coding system for 
necropsy reports was developed and implemented. 

9. On July 29, 1987, at approximately 8:30 a.m., APHIS inspectors Janet 
B. Payeur, D.V.M., and Cecilia Sanz, D.V.M., arrived at respondent’s facility 
to perform a routine inspection to ascertain compliance with the Act and 
pertinent regulations. They met briefly with Dr. Jere Phillips, Vice President 
and Institutional Veterinarian of SEMA, Inc., and Mr. James Edwards, 
Primate Supervisor. 

10. Drs. Payeur and Sanz then began their inspection. Dr. Phillips and Mr. 
Edwards accompanied them. Upon entering the second room containing 
laboratory animals, the inspectors found a strong odor of ammonia and a 
large quantity of fecal matter on the floor and animal cages. Dr. Payeur took 
a photograph of the area. Dr. Phillips then voiced strenuous objections to the 
taking of photographs within the SEMA facility. While making these 
objections, Dr. Phillips stood in front of Dr. Payeur so as to obstruct her view 
and prevent her from taking additional photographs. Dr. Phillips told the 
inspectors he was concerned that their photographs would compromise 
ongoing investigations of the December 6, 1986, theft and could eventually 
come into the hands of PETA and similar organizations. In response, the 
inspectors stated that photography is a standard method of documentation 
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during inspections, that inspectors have the right to use this method and that 
Dr. Phillips was interfering with the inspection. 

11. As Drs. Payeur and Sanz proceeded through the facility, Dr. Phillips 
and Mr. Edwards continued to object to the taking of photographs. At times, 
Dr. Phillips and Mr. Edwards prevented the inspectors from taking 
photographs by placing themselves between the inspectors and the areas of 
interest. At other times, Drs. Payeur and Sanz refrained from taking 
photographs solely to avoid or terminate a confrontation. 

12. In the course of the inspection, Drs. Payeur and Sanz asked to review 
selected veterinary records, including records of necropsies performed on 
animals which had died. The necropsy reports provided to the inspectors 
contained only coded references to causes of death. The inspectors were 
denied direct access to the code key. Therefore, they were required to ask 
Dr. Phillips for the diagnosis which corresponded to each particular code 
which they encountered. Dr. Payeur testified that the inability to examine 
more than one record at a time, combined with the lack of access to the code 
key, hampered the inspectors’ analysis of the records. 

13. On the day of the inspection, Dr. John Landon, the President of 
SEMA, was away from the facility. When he happened to call his office that 
morning and spoke to Ms. Nancy Piech, he was told that USDA inspectors 
were in the building and were taking photographs. Dr. Landon thereupon 
instructed Ms. Piech to summon Mr. Toby Ceslar, SEMA’s Security Director, 
to the facility. He further instructed Ms. Piech to tell Mr. Ceslar that the 
inspectors were not to leave the building with the film. Dr. Landon then 
placed a call to Dr. James Glosser, the Administrator of APHIS, to discuss 
the situation. Dr. Glosser stated that inspectors have the discretionary 
authority to take photographs which they believe to be necessary during an 
inspection. Dr. Glosser further stated that he would not substitute his 
judgment as to the necessity of photographs in a given situation for that of an 
inspector on the scene. Dr. Landon placed several more calls to Ms. Piech 
in the course of the morning and was kept apprised of events occurring at 
SEMA. 

14. At approximately 2:00 p.m. on July 29, 1987, Drs. Payeur and Sanz 
decided to break for lunch. It was their intention to return to the facility after 
lunch to complete their review of records, write an exit report and discuss 
their findings with SEMA personnel. 

15. The inspectors then walked across SEMA’s parking lot to their car. 
They placed their equipment, including their cameras, into the car’s trunk and 
proceeded to the Marriott Hotel across the street. They discovered that the 
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hotel’s restaurant was closed. They then placed a call to the APHIS Animal 
Care Staff and decided to drive to another restaurant. 

16. Upon returning to the SEMA parking lot, Drs. Payeur and Sanz found 
that their car was blocked by a pickup truck parked directly behind and 
perpendicular to it. As the inspectors approached the car, Mr. Ceslar, 
respondent’s Security Director, emerged from the SEMA building. In 
response to a question from Dr. Payeur, Mr. Ceslar indicated that the truck 
belonged to him. Dr. Payeur then asked Mr. Ceslar to move the truck so that 
she and Dr. Sanz could go to lunch. Mr. Ceslar refused and demanded the 
inspectors’ cameras and film. Alternatively, Mr. Ceslar suggested that the 
inspectors return to the building to discuss the situation with Dr. Phillips. The 
inspectors refused to surrender the cameras and film. Mr. Ceslar then 
threatened to call the local police and have the inspectors arrested. Mr. 
Ceslar told them that they could go to lunch without the car by walking to 
Harvey’s, a restaurant located within a few hundred yards of SEMA. 

17. Drs. Payeur and Sanz did go to Harvey’s, but instead of having lunch, 
Dr. Payeur placed a second call to the Animal Care Staff. Upon reporting 
Mr. Ceslar’s actions and his threat to call the police, Dr. Payeur was 
instructed to call Mr. Donald Tracy, an attorney with the Department’s Office 
of General Counsel. Mr. Tracy advised Dr. Payeur not to surrender the 
cameras and film and instructed her to initiate police assistance in the matter. 

18. Dr. Payeur then called the Montgomery County Police Department. 
A few minutes later, the inspectors saw a Montgomery County Police car on 
its way to SEMA. They then started walking toward the SEMA parking lot 
to meet the officer. As they walked, they saw Mr. Ceslar move his truck from 
its original position behind their car. Mr. Ceslar did so because Officer John 
W. McKone, of the Montgomery County Police Department, had informed 
him that he had no legal right to block the inspectors’ vehicle and that his 
truck would be towed upon request. Police records show that the officer had 
responded to a telephone call placed by Mr. Ceslar. 

19. The inspectors proceeded to their car and drove out of the SEMA 
parking lot. They returned to Harvey’s Restaurant, where Dr. Payeur placed 
a third call to the Animal Care Staff. She then reported the situation to Mr. 
Tracy, and he advised her to return to her office as soon as possible. Based 
upon Mr. Tracy’s advice and their own perceptions of the hazards of further 
contact with SEMA personnel, the inspectors decided to leave the area 
without completing their inspection activities, i.e., further review of records, 
completion of an exit report and discussion of the report with SEMA 
personnel. 
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20. Though the inspectors, as noted in their reports, observed some 
deficiencies in sanitary conditions at SEMA suggestive of violations of APHIS 
regulations, they concluded that, on balance, those conditions did not violate 
the Act or the regulations. 


Conclusion 


Respondent violated section 16(a) of the Act, 7 U.S.C. § 2146(a), and 
section 2.126 of the regulations, 9 C.F.R. § 2.126, by threatening, intimidating, 
and otherwise interfering with APHIS inspectors during the inspection of July 
29, 1987, and thereby effectively denying the inspectors access to respondent’s 
facilities. 


Discussion 


The Animal Welfare Act seeks to ensure the humane treatment of various 
species of animals used for research or experimental purposes. See H.R. Rep. 
No. 1651, 91st Cong., 2d Sess. 9 (1970); 7 U.S.C. § 2131; Haviland v. Butz, 545 
F.2d 169, 172 (D.C. Cir. 1976). The Act and the pertinent regulations set 
forth detailed standards of care for such animals and provide for inspections 


to monitor compliance. 

However, the issue in this case is not whether the respondent failed to 
meet the applicable standards for the care of the animals in its custody, but 
whether the actions of its employees on June 29, 1987, constituted a denial of 
access for the purpose of inspection within the meaning of 7 U.S.C. § 2146(a). 
Upon consideration of the evidence and the arguments of counsel, it is my 
conclusion that Drs. Payeur and Sanz were in effect denied such access to the 
SEMA facility. 

The success of the Animal Welfare Act regulatory program is critically 
dependent upon the ability of APHIS inspectors to conduct thorough 
inspections and produce detailed records of their inspections. See Donald 
Stumbo, 43 Agric. Dec. 1079, 1092 (1984) [, aff'd, 779 F.2d 35 (2d Cir. 1985) 
(not to be cited as precedent)]. Inspectors have considerable discretion in 
selecting their methods of inspection and the way in which they document 
their observations. JoEtta L. Anesi, 44 Agric. Dec. 1840, 1846-1847 [(1985), 
appeal dismissed, 786 F.2d 1168 (8th Cir. 1986) (unpublished)]; Donald 
Stumbo, 43 Agric. Dec. at 1092. 

Photographic documentation, obtained during normal business hours, in 
a reasonable manner that does not disrupt ongoing research, must be 
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construed as within the boundaries of such discretion. See 7 U.S.C. §§ 
2146(a), 2143[(a)](6)(A)(iii); Donald Stumbo, 43 Agric. Dec. at 1092. 
Interference with inspectors’ efforts to take reasonable photographs in a 
reasonable manner to enhance an inspection is "an unwarranted interference 
with responsible officials in the conduct of their authorized activities" and 
constitutes a violation of 7 U.S.C. § 2146(a). Donald Stumbo, 43 Agric. Dec. 
at 1092. 

The evidence adduced in this proceeding indicates that Drs. Payeur and 
Sanz were substantially impeded in their efforts to take photographs in a 
reasonable manner. Although they did succeed in obtaining photographs of 
several areas of investigative interest, their ability to photograph various other 
areas was thwarted by SEMA personnel. I have found Dr. Payeur’s account 
of Dr. Phillips’ conduct to be more credible than Dr. Phillips account. His 
manner of objecting to photography was not only distracting but intimidating. 
The level of intimidation necessary to cause an experienced inspector such as 
Dr. Payeur to refrain from using a method which she deems necessary is 
undoubtedly very high. Intimidation of such magnitude is as surely as much 
a denial of access as would be a locked door or an obstruction to an 
inspector’s line of sight. 

The evidence also shows that the inspectors were denied effective access 
to needed necropsy records because they were denied the code key and could 
not examine more than one record at a time. Although SEMA, 
understandably had legitimate concerns about security and the need to comply 
with wishes of NIH, which help explain its actions, nonetheless the ability of 
APHIS inspectors to examine records as they deem necessary to ascertain 
whether there has been compliance with the Act cannot be made to yield to 
such considerations. Accordingly, it is my conclusion that respondent’s failure 
to afford the inspectors direct and unrestricted access to the veterinary records 
constituted a denial of access within the meaning of 7 U.S.C. § 2146(a). 

The most serious acts of interference with the inspection occurred after 
Dr. Landon ordered Mr. Ceslar to keep the inspectors’ film from leaving the 
SEMA facility. Although Dr. Landon did not state precisely how he wished 
his instructions to be carried out, his strongly worded instructions 
understandably led Mr. Ceslar to take extreme measures. Mr. Ceslar blocked 
the inspectors’ car with his truck, demanded the film and threatened to have 
the inspectors arrested. The inspectors became so alarmed and intimidated, 
that they declined to re-enter the SEMA facility to complete their inspection. 
Dr. Landon’s instructions and Mr. Ceslar’s actions clearly constituted a denial 
of the kind of access required under 7 U.S.C. § 2146(a). 
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In its defense, respondent has argued that the December 6, 1986, theft, the 
ongoing investigations and the perception of a continuing threat of infiltration 
and harassment by animal rights activists created a climate of extreme tension 
and vigilance at SEMA. The testimony by SEMA personnel about those 
conditions has been accepted. However, SEMA’s public relations and security 
problems cannot justify its intimidation and interference with the APHIS 
inspectors. Dr. Landon’s instructions to his staff and the actions taken by Mr. 
Ceslar to carry out those instructions are most disturbing and indefensible. 
During the June 29 telephone conversation between Dr. Landon and Dr. 
Glosser, the ranking official at APHIS, Dr. Glosser clearly stated that he 
would not substitute his own judgment as to the propriety or necessity of a 
given inspection technique for that of an inspector on the scene. Dr. Glosser 
further stated that Dr. Landon could raise his objections through other 
channels. Dr. Glosser’s statements were sufficient to place Dr. Landon on 
notice that Drs. Payeur and Sanz were within the boundaries of their 
discretionary authority, that they enjoyed the full confidence and support of 
their agency, and that interfering with their inspection procedures was 
improper. Dr. Landon’s persistence in attempting to stop the inspectors from 
removing their film from the premises, even after his conversations with Dr. 
Glosser, was a principal cause of most of the hostile conduct the inspectors 
experienced. 

Complainant has requested the issuance of a cease and desist order to 
prevent future interference with APHIS inspectors. This request is 
appropriate and an appropriate order is being issued. 

Additionally, complainant urges that the actions of SEMA employees on 
the day of the inspection constitute a violation of 7 U.S.C. § 2146(a), and that 
a $5,000 penalty should be assessed under 7 U.S.C. § 2146(b). Inasmuch as 
7 US.C. § 2146(b) provides for imprisonment and fines, I have no jurisdiction 
to take action under it and that part of the complaint which alleges a violation 
of 7 U.S.C. § 2146(b) is dismissed. 

On the other hand, 7 U.S.C. § 2149(b) authorizes the Secretary to assess 
a penalty of $2,500 for each violation of the Act. This section of the Act 
further provides that in determining an appropriate civil penalty, the Secretary 
shall consider the size of the business, the gravity of the violation, the 
respondent’s good faith and the history of previous violations. 

The record contains evidence pertaining io each of these factors. 
Respondent is a relatively large business which conducts extensive research 
programs under contract with NIH. SEMA’s veterinary care program and its 
record of compliance with the Animal Welfare Act are satisfactory. Moreover 
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the events which occurred at SEMA on June 29, 1987, were essentially the 
product of poor judgment and confusion, rather than bad faith, on the part of 
SEMA personnel. However, the acts of resistance and intimidation committed 
against responsible officials of APHIS by SEMA employees constitute a very 
serious violation of the Act. Actions of this nature are an intolerable threat 
to the integrity of the Animal Welfare Act regulatory program, and normally 
call for severe sanctions. 

In the circumstances of this case, I believe that a moderate civil penalty, 
in addition to a cease and desist order, is appropriate. Inasmuch as actions 
of SEMA personnel on the day of the inspection could be construed as either 
several violations or as one violation of 7 U.S.C. § 2146(a), I will treat the 
events as constituting a single, serious violation and assess a civil penalty in 
the amount of $2,500, the statutory maximum for one violation of the Act as 
the appropriate penalty. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent raises a number of issues on appeal that are completely 
without merit. The decision of the ALJ is correct, based on the evidence in 
the case, and the civil penalty of $2,500 is not excessive, considering the 
serious nature of the violations. No useful purpose would be served by 
discussing respondent’s contentions. I agree fully with the Department’s views 
set forth in Appellee’s Response to Appeal, which is attached as an Appendix 
to this decision (but will not be reproduced in Agriculture Decisions). 

Respondent’s basic error is the failure to recognize that the Department’s 
inspectors have authority to take whatever photographs they regard as 
appropriate during the course of an inspection. Respondent may object to the 
receipt of photographs in evidence at a disciplinary hearing, but respondent 
is not permitted to interfere with the inspectors when the inspectors believe 
that a photograph is appropriate, in connection with their inspection activities. 

Respondent complains about the absence of discovery availability, but the 
record here shows that respondent was furnished with a considerable amount 
of material relating to complainant’s case, well in advance of the hearing. 
Furthermore, under the Department’s Rules of Practice, there is no provision 
for pre-hearing discovery, and in similar cases it has been held that discovery 
is not available. Fairbank v. Hardin, 429 F.2d 264, 268 (9th Cir.), cert. denied, 
400 U.S. 943 (1970); In re Sterling Colo. Beef Co., 35 Agric. Dec. 1599, 1600 
(1976) (ruling on certified questions), final decision, 39 Agric. Dec. 184 (1980), 
appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re Blackfoot 
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Livestock Comm’n Co., 45 Agric. Dec. 590, 616 (1986), aff'd, 810 F.2d 916 (9th 
Cir. 1987); In re Beef Nebraska, Inc., 44 Agric. Dec. 2786, 2834-35 (1985), 
aff'd, 807 F.2d 712 (8th Cir. 1986); In re Gilardi Truck & Transp., Inc., 43 
Agric. Dec. 118, 143-45 (1984); In re Machado, 42 Agric. Dec. 820, 832-36 
(1983) (remand order as to respondent Cozzi), final decision, 42 Agric. Dec. 
1454 (1983) (decision as to respondent Cozzi), aff'd, 749 F.2d 36 (9th Cir. 
1984) (unpublished). 
For the foregoing reasons, the following order should be issued. 


Order 


Respondent SEMA, Inc., its agents and employees, directly or through any 
corporate or other device, shall comply with every provision of the Animal 
Welfare Act, 7 U.S.C. § 2131 et seq., and the Regulations and Standards 
promulgated pursuant to the Act, 9 C.F.R. § 1.1 et seq. Specifically, 
respondent shall cease and desist from (a) preventing or interfering in any 
manner with the use of photography by APHIS personnel during valid 
inspections; (b) denying or restricting an inspector’s access to any records 
which the inspector deems necessary to ascertain compliance with the Act and 
regulations; (c) restricting in any manner an inspector’s freedom of movement; 
(d) threatening or attempting to take possession or control of any property 
owned or leased by the United States Department of Agriculture, including 
cameras, photographic film and automobiles; and (e) interfering with, 
harassing or intimidating in any other manner an APHIS inspector engaged 
in the performance of the inspector’s official duties. 

Respondent is assessed a civil penalty in the amount of $2,500, to be paid 
no later than 90 days after service of this order, by certified check or money 
order, made payable to the Treasurer of the United States, and sent to 
Robert A. Ertman, Esq., United States Department of Agriculture, Office of 
the General Counsel, Room 2014, South Building, Washington, D.C. 
20250-1400. 

The cease and desist provisions of this order shall become effective on the 
day after service of this order on respondent. 





HORSE PROTECTION ACT 


In re: LARRY E. EDWARDS and GARY R. EDWARDS, d/b/a CARL 
EDWARDS and SONS STABLES. 

HPA Docket No. 88-2. 

Decision and Order filed June 29, 1990. 


Showing of sore horse - Intent. 


The Judicial Officer affirmed the order of Judge Baker (ALJ) assessing civil penalties of $2,000 
against each respondent, and disqualifying each respondent from showing or exhibiting any horse 
and from judging or managing any horse show, exhibition or auction for a period of 2 years, 
based on her findings that respondents entered two horses for the purpose of showing or 
exhibiting them at two shows, while the horses were sore. The Act does not require knowledge 
of the horse’s soreness on the part of the owner or trainer. Intent is not an element of the 
offense. Although respondent Gary Edwards previously paid a $1,000 civil penalty as part of a 
Consent Decision, without admitting any violation, that does not trigger the minimum 5-year 
suspension period provided in the Act for a second violation. Ample precedent exists for finding 
that a horse was sore, based on the horse’s reaction to palpation by the Department’s 
veterinarians, without any thermovision evidence. It is not unusual to have a horse sored only 
on the posterior portion of the front legs. 


Donald A. Tracy, for Complainant. 

Mark G. Trigg, Atlanta, GA, for Respondents. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On August 30, 1989, 
Administrative Law Judge Dorothea A. Baker (ALJ) filed an initial Decision 
and Order in which she found that respondents entered two horses for the 
purpose of showing or exhibiting them at two shows, one at Shelbyville, 
Tennessee, and the other at Jackson, Mississippi, while the horses were sore. 
She assessed civil penalties of $2,000 against each respondent, and disqualified 
each respondent from showing or exhibiting any horse and from judging or 
managing any horse show, exhibition or auction for a period of 2 years. 

On November 3, 1989, respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on March 22, 1990. 
Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


§ 1.145(d)), was requested by respondents, but is denied inasmuch as the case 
has been fully briefed, many similar cases have been decided, and oral 


argument would appear to serve no useful purpose. 

Upon a careful consideration of the record in this case, the initial Decision 
and Order is adopted as the final Decision and Order, with a few trivial 
editorial changes, and a few additions included within brackets. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary administrative proceeding instituted pursuant to the 
provisions of the Horse Protection Act of 1970 (15 U.S.C. §§ 1821-1831), 
hereinafter sometimes referred to as the "Act." It arises by reason of a 
Complaint having been filed on December 3, 1987, by the Administrator of 
the Animal and Plant Health Inspection Service ("APHIS") of the United 
States Department of Agriculture wherein it is alleged, among other things, 
that on May 22, 1986, Respondents entered for the purpose of showing or 
exhibiting the horse, "Eb’s Little Princess," in the Tennessee Walking Horse 
Spring Celebration Fun Show in Shelbyville, Tennessee, while the horse was 
sore. It is further alleged that the horse, "Great Big Country," was entered, 
while sore, on April 9, 1987, at the Mississippi State Charity Horse Show in 
Jackson, Mississippi. The entry for the purpose of showing or exhibiting, of 
a sore horse is a violation of section 5(2)(B) of the Horse Protection Act, 15 
US.C. § 1824(2)(B). 

The Complainant seeks the imposition of civil penalties in the amounts of 
$2,000.00 to be assessed against Respondent Larry E. Edwards, and, of 
$4,000.00 to be assessed against the Respondent Gary R. Edwards. In 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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addition thereto, the Complainant seeks a disqualification of 2 years as to 
Respondent Larry E. Edwards precluding him from showing, exhibiting, or 
entering any horse, or from judging, managing, or otherwise participating in 
any horse show for that 2-year period. Additionally, Complainant seeks 
disqualification against Respondent Gary R. Edwards for 5 years from 
showing, exhibiting or entering any horse, and from judging, managing or 
otherwise participating in any horse show during this 5-year disqualification. 

The substantial weight of the credible, convincing evidence supports the 
allegations of the Complaint, and, the Act and precedent cases of the 
Department of Agriculture require the sanctions sought herein, except for the 
requested period of disqualification as to Respondent Gary Edwards. This 
has been reduced by the Judge to 2 years as well as a reduction in the amount 
of requested civil monetary penalties. 

Section 6(c) of the Act (15 U.S.C. § 1825(c)) provides, inter alia, that “any 
person . . . who paid a civil penalty assessed under subsection (b) . . . may be 
disqualified . . . for a period of not less than one year for the first violation 
and not less than five years for any subsequent violation." (Emphasis added) 
As part of a Consent Decision, Respondent Gary R. Edwards paid a $1,000.00 
civil penalty for a previously charged violation of the Act. (Jn re: R.F. Burgin, 
Jr. and Gary Edwards, 43 Agric. Dec. 378 (1984). That Consent Decision 
provided, in part: 


Respondent Gary Edwards admits the jurisdiction of the Secretary 
of Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Edwards and the complainant consent to the issuance of 
this decision for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Gary Edwards is an individual residing at Route 4, Dawson, 
Georgia 31742. He was at all times material herein the trainer of the 
horse known as "Front Page Copy." 


2. On or about August 16, 1979, respondent Edwards transported 
to the International Championship Walking Horse Show, 
Murfreesboro, Tennessee, and entered for the purpose of showing and 
exhibiting, and showed and exhibited, the horse "Front Page Copy" as 
entry 886 in Class No. 13. 
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3. Inthe opinions of examining veterinarians employed by the U.S. 
Department of Agriculture, the horse was sore when exhibited on 
August 16, 1979, as set forth in paragraph 2, above. 


4. Respondent Edwards denies that the horse was sore on 
August 16, 1979, and disclaims any liability in this matter. 


CONCLUSIONS 
Respondent’s admission of jurisdiction and his agreement with 


complainant as to the issuance of this decision warrant the entry of 
such decision in this matter. (Emphasis added) 


Under the circumstances, I am not of the opinion that the aforesaid prior 
Consent Decision triggers the 5-year minimum disqualification. Complainant 
has cited no case therefor and admits, ". . . the issue is not free from doubt." 

On December 30, 1987, the Respondents, through counsel, submitted an 
Answer, denying that the two horses were sore as defined by the Act at the 
time they were entered for showing, and further denying that the Respondents 
have ever engaged in any of the practices prohibited by the Act. On July 7, 


1988, the case was promptly set for oral hearing, which was designated to 
begin August 16, 1988, in Montgomery, Alabama. 

On or about August 9, 1988, Respondents discharged their former counsel, 
and retained as counsel the law firm of Powell, Goldstein, Frasier and 
Murphy. On August 10, 1988, Respondents’ new counsel requested a 3-week 
continuance of the oral hearing, so that Respondents’ new counsel might have 
more than one week to prepare the case prior to the hearing. Complainant 
opposed this request for a continuance and the Administrative Law Judge 
denied it. 

Thereafter, the oral hearing took place as scheduled on August 16 and 17, 
1988, in Montgomery, Alabama, before Administrative Law Judge Dorothea 
A. Baker. The Complainant was represented by Donald A. Tracy, Esquire, 
Office of the General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250, and the Respondents were represented by Jeffrey W. 
Kelly, Esquire, and Mark G. Trigg, Esquire, of the firm of Powell, Goldstein, 
Frasier and Murphy, with offices in Atlanta, Georgia, and Washington, D.C. 

The last brief was filed herein on March 14, 1989, but the case was not 
referred for decision to the Administrative Law Judge until June 2, 1989. 





HORSE PROTECTION ACT 


Pertinent Statutory Provisions 
Section 1824(2)(B) of the Act states: 


The following conduct is prohibited: 


(2) The ... (B) entering for the purpose of showing or 
exhibiting in any horse show or horse exhibition, any horse which is 
sore.... (15 U.S.C. § 1824(2)(B)) 


The term "sore," when used to describe a horse in the Act, is defined as 
follows: 


(A) an irritating or blistering agent has been applied, internally or 
externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person on 
any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by a 
person into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving a 
horse, and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not include 
such an application, infliction, injection, use, or practice in connection 
with the therapeutic treatment of a horse by or under the supervision 
of a person licensed to practice veterinary medicine in the State in 
which such treatment was given. (15 U.S.C. § 1821(3)(D)) 


The Complaint seeks civil penalties pursuant to 15 U.S.C. § 1825, which 
provides, in pertinent part, as follows: 
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(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for.a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(c) In addition to any fine, imprisonment, or civil penalty authorized 
under this section, any person who was convicted under subsection (a) 
of this section or who paid a civil penalty assessed under subsection (b) 
of this section or is subject to a final order under such subsection 
assessing a civil penalty for any violation of any provision of this 
chapter or any regulation issued under this chapter may be disqualified 
by order of the Secretary, after notice and an opportunity for a hearing 
before the Secretary, from showing or exhibiting any horse, judging or 
managing any horse show, horse exhibition, or horse sale or auction for 
a period of not less than one year for the first violation and not less 
than five years for any subsequent violation. . . . 


Section 6(d).... 
(5) In any civil or criminal action to enforce this Act or any 
regulation under this Act a horse shall be presumed to be a horse 


which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. (15 U.S.C. 1825(d)(5)) 


Findings of Fact 


1. Respondents Larry E. Edwards and Gary R. Edwards are partners 
doing business as Carl Edwards & Sons Stables, located at Route 4 in 
Dawson, Georgia 31742. 

2. On May 22, 1986, Respondent Larry Edwards entered the horse "Eb’s 
Little Princess" as Entry No. 514, Class No. 2, at the Tennessee Walking 





194 HORSE PROTECTION ACT 


Horse Spring Celebration Fun Show in Shelbyville, Tennessee, on behalf of 
the Carl Edwards & Sons Stables partnership. At all times material herein, 
Mr. Vincent Saia of New Orleans, Louisiana, was the owner of the horse "Eb’s 
Little Princess." A Consent Decision was entered in this proceeding on 
August 19, 1988, as to Mr. Saia providing for disqualification as to him for one 
year. 

3. Respondent Larry Edwards was the trainer of "Eb’s Little Princess" 
beginning on April 20, 1986, and extending through and including May 22, 
1986. Prior to April 20, 1986, Respondents had no knowledge of the previous 
training nor care given to "Eb’s Little Princess." 

4. The Shelbyville Fun Show was the first show in which "Eb’s Little 
Princess" had ever been entered. 

5. At all times material herein, Respondents Larry Edwards and Gary 
Edwards were the owners (along with their mother) of the horse known as 
“Great Big Country." 

6. On April 9, 1987, Respondent Gary Edwards, on behalf of the Carl 
Edwards & Sons partnership entered "Great Big Country" at the Mississippi 
State Charity Horse Show in Jackson, Mississippi. 

7. On May 22, 1986, "Eb’s Little Princess" experienced pain in its front 
feet when palpated when the Respondents entered it to show at the Fun Show 
in Shelbyville. 

8. That pain was caused by the use of action devices or chemicals. 

9. On April 9, 1987, "Great Big Country" experienced pain in both of its 
front feet when palpated when the Respondents entered it to show at the 
Mississippi State Charity [Horse] Show in Jackson. 

10. That pain was caused by the use of action devices or chemicals. 

11. On May 22, 1986, Respondents Larry E. Edwards and Gary R. 
Edwards, in violation of section 5(2)(B) of the Act, 15 U.S.C. 1824(2)(B), 
entered for the purpose of showing or exhibiting the horse known as "Eb’s 
Little Princess" under the name of "Princess of Power" as Entry No. 514, in 
Class No. 2, at the Tennessee Walking Horse Spring Celebration Fun Show 
in Shelbyville, Tennessee, while the horse was sore as defined in the Act. 

12. On April 9, 1987, Respondents Larry E. Edwards and Gary R. 
Edwards, in violation of section 5(2)(B) of the Act, 15 U.S.C. 1824(2)(B), 
entered for the purpose of showing or exhibiting the horse known as "Great 
Big Country" as Entry No. 20, in Class No. 9, at the Mississippi State Charity 
Horse Show in Jackson, Mississippi, while the horse was sore as defined in the 
Act. 
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13. The Respondents have been actively involved in the forefront of the 
Tennessee Walking Horse Industry for more than 30 years. Since 1977, the 
Respondents have garnered 65 World Champions, including 17 World Grand 
Champions. In that same period of time, they have won 12 Reserve World 
Grand Championships and 22 Reserve World Championships. They have had 
more World Champions at the Celebration in 5 of the last 7 years than any 
other stable in the country. At the September 5, 1987, Celebration, 
Respondent Larry Edwards won the World Grand Championship with "Coin’s 
Hard Cash." Respondent Larry Edwards was also named the 1988 Walking 
Horse Traders’ Association "Trainer of the Year". 

14. Since 1970, the Respondents have entered approximately 11,000 
Tennessee Walking Horses in competition. Of those 11,000 horses, less than 
10 have failed the Designated Qualified Person (DQP) pre-showing 
examinations. Prior to the Complaint filed in this proceeding, Respondent 
Larry Edwards had never been charged with a violation of the Act. 
Respondent Gary Edwards had been previously charged with violating the Act 
in 1979 (In re: R.F. Burgin, Jr. & Gary Edwards, 43 Agric. Dec. 378 (1984)), 
but that matter was resolved through a Consent Decision in which Respondent 
Gary Edwards denied violating the Act. 

15. As to "Eb’s Little Princess," the Respondents’ defenses to the evidence 
presented by Compiainant are not convincing. Although the DOP, 
Mr. Lonnie Messick, who examined "Eb’s Little Princess," disqualified the 
horse from showing, Respondents’ contend that the DOP applied standards 
of soreness in excess of those of APHIS, or disqualified the horse on some 
basis other than soreness. Actually, Mr. Messick found abnormal sensitivity 
in both front feet of the horse. 

Equally without merit is the contention that the horse could not be sore 
because the U.S. Department of Agriculture veterinarians did not find other 
indices of pain, such as bleeding, scar tissue, oozing serum, labored breathing 
or excessive perspiration. It is not necessary that there be such indicia when 
there is clear evidence, such as that testified to by Dr. Riggins and Dr. Jordon, 
that the horse exhibited pain. 

Thirdly, there was considerable testimony that the horse was "silly" about 
the feet. Dr. Riggins and Dr. Jordon, however, put this claim to rest in this 
case as they described the simple and effective examination procedure which 
they follow to remove any doubt about whether the horse is silly rather than 
in pain. (Tr. 60-62, 103-104). As Respondents’ witness Mr. Puckett, a farrier 
for 24 years, a DOP for 16 years, and DQP Director for the Walking Horse 
Owners Association (Tr. 282), testified: 
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_ Q. Do you think that Dr. Tyler Riggins can tell the difference 
[between a horse that’s silly about his feet and one that’s sore]? 


A. Im sure he can. 
Q. Do you think Dr. Glenn Jordon can tell the difference? 
A. I'm sure he can. (Tr. 315-316). 


Both doctors have examined thousands of horses and consciously took 
steps to be certain the responses they obtained were caused by pain. Their 
findings were unequivocal that the specific, bilateral places where they found 
responses were caused by pain. 

16. As to the horse "Great Big Country," two well-trained and competent 
APHIS veterinarians (Tr. 125-126, 150-151) examined "Great Big Country’ 
after the DQP disqualified the horse from showing because he found bilateral 
sensitivity. (Tr. 233). Both veterinarians conducted thorough and careful 
examinations (Tr. 128-131, 154-157) and both found the horse to be sore. 
(CX 3 [; Tr. 131], 157). They identified very specific locations of pain and 
formed their medical opinions that the pain they found was caused by artificial 
means. (Tr. 133, 157; CX 3). Consistent with this finding is the fact that the 
Respondents did in fact work "Great Big Country" in chains 15 to 20 minutes 
a day. (Tr. 451). Chains and other action devices which are not necessarily 
illegal, per se, are devices which, when they cause pain, result in a horse which 
meets the statutory definition of "sore." 

The horse’s response to examination showing pain upon palpation are not 
consistent with the Respondents’ assertion that such responses were due to the 
horse being silly about its feet. Dr. Mandrell and Dr. Humphries assured 
themselves that the responses they obtained were caused by pain and not 
silliness. (Tr. 130-131, 156-157, 172-176). 

Dr. Humphries has been examining horses for compliance with the Act for 
many years and Dr. Mandrell, though young, demonstrated his keen, clinical 
understanding of the examination procedures and findings. There was no hint 
that their findings were anything other than the result of thorough training, 
and highly competent exams. Moreover, as Dr Mandrell explained, unless 
both of the U.S.D.A. Veterinarians agree on their findings, the U.S. 
Department of Agriculture will not write a horse up as sore. 

Respondents’ further defense that the horse could not be sore in the 
absence of other indicia of pain is not legally sustainable. That premise is 
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demonstrably false, however, as both veterinarians found additional evidence 
of pain. Dr. Mandrell described how the horse indicated pain by "hunkering 
in" its flanks and turning its head when the sore spots were palpated. (Tr. 
129). Dr. Mandrell further testified that he obtained these pain responses by 
palpating using only moderate pressure which he estimated to be 15 to 20 
percent of the maximum pressure which he could apply. (Tr. 128). 


Conclusions 


The Department of Agriculture has a mandate to "end the unnecessary, 
cruel, and inhumane practice of soring horses" (H.R. Rep. No. 1174, 94th 
Cong., 2d Sess. 4, reprinted in 1976 U.S. Code Cong. & Admin. News 1696, 
1698). 

Section 1821 essentially provides that the term "sore" describes a horse 
whose limbs have been artificially treated to cause soreness. Subsections 
1824(2) and (7) prohibit owners and trainers from showing sored horses. 

The Act does not require knowledge of the horse’s soreness on the part 
of the owner or trainer; if the horse was sored, the owner and trainer are 
liable, even though they may not have known of the soring. 

Also, who sored either horse is not an element of the offense, nor must the 
Complainant demonstrate that someone intended to sore either horse. The 
1976 amendments to the Act eliminated the need to show intent. In re: 
Thornton and Cantrell, 41 Agric. Dec. 870, 888 (1982) [, aff'd, 715 F.2d 508 
(11th Cir. 1983)]. The fact that the Respondents had shown horses many 
times before with only a few being written up is also not relevant to whether 
the horses in this case were sore on the nights in question. It would not be 
relevant even if these particular horses had been examined previously without 
being written up, "that is totally irrelevant to the issue of whether or not a 
violation existed [on the nights in question]." Jn re: Thornton and Cantrell, 41 
Agric. Dec. at 879. 

Respondents Larry E. Edwards and Gary R. Edwards, d/b/a Carl 
Edwards & Sons Stables, were the trainers and exhibitors of the horse "Ed’s 
Little Princess," which was entered on May 22, 1986, at the Tennessee 
Walking Horse Spring Celebration Fun Show in Shelbyville, Tennessee. The 
Respondents were the owners and trainers of the horse "Great Big Country," 
which was entered on April 9, 1987, in the Mississippi State Charity Horse 
Show in Jackson, Mississippi. The horses were found to be sore. 

The Respondents argue on brief that the Complainant has not discharged 
its burden of proof. Complainant need only prevail by a preponderance of the 
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evidence. In re: McConnell, 44 Agric. Dec. 712 (1985) [, vacated in part, Nos. 
85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent order substituted for 
original order)]. In furtherance thereof, the Respondents have brought to the 
Court’s attention their position regarding statutory presumption and burden 
of proof. In this regard the Respondents make note that among the 
provisions of 15 U.S.C. § 1825(d), is subsection (5) which provides as follows: 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter, a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


Respondents, on brief, have discussed at length the case of Landrum v. 
Block, [Civ. No. 81-1035 (M.D. Tenn. June 25, 1981), printed in 40 Agric. Dec. 
922 (1981)], wherein United States District Court for the Middle District of 
Tennessee analyzed section 1825(d)(5) and ruled that "the presumption 
referred to in 15 U.S.C. § 1825(d)(5) must be interpreted in accordance with 
Federal Rule of Evidence 301. Any interpretation imposing a greater burden 
on respondents in civil proceedings under the Horse Protection Act allegedly 


would violate the due process clause of the fifth amendment." 40 Agric. Dec. 
at 926. Federal Rule of Evidence 301 exemplifies the shifting of the burden 
of production. This is clearly distinguishable from an _ irrebuttable 
presumption or a presumption that shifts the ultimate burden of persuasion. 

In reaching its decision, the Landrum Court, which is apparently the only 
Federal Court to ever rule on the question, noted that even if the 
Department of Agriculture is not seeking the criminal penalties which are 
provided for in the Act, "a defendant who loses in a civil proceeding cannot 
fully escape the taint of criminality." Jd. at 925. The Court went on to remark 
that the potential civil penalties were not only very severe in terms of possible 
fines, but the respondent "... can also be barred from engaging in his 
livelihood for a lengthy (and apparently indefinite) period. ... While such a 
disqualification may be significantly less onerous than incarceration, it 
certainly elevates the seriousness of these violations into a range far above the 
usual type of civil adjudication." 

After recognizing the severity of the potential penalties which may be 
imposed under the Act, The Court made the following observation: 


Given the quasi-criminal nature of civil proceedings under the 
Horse Protection Act, due process forbids the presumption of section 
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1825(d)(5) from shifting the burden of persuasion to defendants. 
[Citation omitted.] The burden of persuading the trier of fact that a 
horse was artificially sored remains with the Secretary from the 
beginning to the end of the administrative process. Id. 


In concluding its analysis, the Landrum Court noted that although Federal 
Rule of Evidence 301 "does not directly apply to this type of proceeding, see 
Rule 1101, Fed. R. Evid., the Court concludes that this Rule should be the 
model in assuring a constitutional interpretation of section 1825(d)(5)." 

Federal Rule of Evidence 301, in turn, provides as follows: 


In all civil actions and proceedings not otherwise provided for by act 
of Congress or by these Rules, a presumption imposes on the party 
against whom it is directed the burden of going forward with evidence 
to rebut or meet the presumption, but does not shift to such party the 
burden of proof in the sense of the risk of non-persuasion, which 
remains throughout the trial upon the party on whom it was originally 
cast. 


As applied to the proceedings in the above subject case, the Respondents 
submit that section 1825(d)(5) merely has the procedural impact of requiring 
the Respondents to come forward with some evidence which supports their 
position that the two horses at issue here were in fact not sore, as has been 
alleged. It is the Respondents’ position that once this procedural burden of 
producing evidence has been adduced, the statutory presumption disappears, 
and the Complainant retains the burden of ultimate persuasion, and must 
prove by a preponderance of the evidence that the horses were in fact sore as 
they have been alleged. 

There is no doubt that Respondent herein did produce some evidence that 
the horses were not sore as that term is defined in the Act on the nights in 
question to the effect that such horses were simply unusually nervous or high- 
strung, were silly about the feet, and did not wish to be physically palpated 
during their respective digital examination. However, the reliable, credible, 
and convincing evidence herein shows the horses were sore. 

Complainant has proven through the testimony of four experienced, 
competent, and unbiased Doctors of Veterinary Medicine that "Eb’s Little 
Princess" and "Great Big Country" were sore as that term is defined in the Act 
when Respondents entered them to show on May 22, 1986, and April 9, 1987, 
respectively. Each doctor conducted a careful examination by palpating the 
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horses’ legs using only moderate pressure. When they found apparent pain 
responses they followed their normal procedure, as they had thousands of 
other times, and verified that the responses were the result of pain. Based on 
the nature of the pain responses, the fact that it was bilateral and in similar 
location on each foot, they formed the medical opinion that the pain they 
indisputably found had to have been caused by either chemicals or action 
devices. The Act defines "sore" to include precisely this situation, that is, a 
horse which is experiencing or is likely to experience pain as a result of, inter 
alia, chemicals, or action devices. Each of the DQP’s disqualified the horses 
from showing because of the pain they found, although maintaining that they 
were applying more stringent standards than those of the United States 
Department of Agriculture. DOP examinations have repeatedly been found 
less probative than the United States Department of Agriculture examinations 
and the Judicial Officer has accorded less credence thereto. 

There is no dispute that both horses exhibited abnormal, bilateral 
sensitivity. Therefore, even under Respondents’ interpretation of 15 U.S.C. 
1825(d)(5), Respondents have not met the need to present some convincing 
explanation for the sensitivity. 

The Judicial Officer, who is the Secretary’s final deciding official, has set 
forth his severe sanction policy, in Jn re: McConnell, 44 Agric. Dec. 712 (1985) 
[, vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. Dec. 5, 1985) (consent 
order substituted for original order)], in which case he also announced his re- 
affirmation and intention not to follow the Eighth Circuit’s holding in Burton 
v. United States of America, 683 F.2d 280 (8th Cir. 1982), except in that Circuit 
for reasons more fully set forth in Eldon Stamper, et al., 42 Agric. Dec. 20, 
aff'd, 722 F.2d 1483 (9th Cir. 1984). In McConnell, it is expressly stated [44 
Agric. Dec. at 724]: 


. . . But the regulations expressly prohibit any chains, no matter how 
light, if their use causes the horse to be sored. . . . If the exhibitor uses 
them, and the owners allow such conduct, the Act and regulations 
make the owners and exhibitors absolute guarantors that action devices 
will not sore the horse. . . . 


In that case, the Judicial Officer further stated [44 Agric. Dec. at 726]: 


Considering all of the circumstances, here, as in Jn re Thornton, 41 
Agric. Dec. 870, 878-79, 890-94 (1982), aff'd, 715 F.2d 1508 (11th Cir. 
1983), in which a later examination was also conducted by Dr. O’Brien, 
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Dr. O’Brien’s subsequent examination is not given as much weight as 
the more immediate examination by two USDA veterinarians. In 
Thomton, the Judicial Officer suggested (41 Agric. Dec. at 894 n.11): 


If horse owners and trainers are interested in having an 
examination by private veterinarians of horses found sore by the 
Department, I would suggest that their associations have two or 
more private veterinarians present at horse shows to examine 
horses immediately after the USDA examinations. If this is 
done, the Department should provide a Department employee 
to keep continuous watch over the horses to see that they are 
not tampered with. Perhaps the Department could immediately 
reexamine any horse not found sore by the private veterinarians, 
in the presence of the private veterinarians. Possibly, one or 
more private veterinarians could observe the initial USDA 
examinations (that would depend on whether their presence 
would interfere too much with the examinations). The 
Department should make every reasonable effort to 
accommodate a responsible effort to afford horse owners and 
exhibitors the right to have a meaningful independent 
examination. 


Unless some such procedure is followed by horse owners and 
trainers, it is not likely that testimony by a single veterinarian 
conducted at some later time will outweigh testimony by two or more 
disinterested USDA veterinarians as to their examinations conducted 
shortly after a show. 


What the Department’s Veterinarians are to consider in their examination 
has also been the subject of the Judicial Officer’s determination in the case 
of In re: Rowland, 40 Agric. Dec. 1934 [, 1944] (1981): 


Respondents argue . . . that the Department’s veterinarians must, 
in conducting their post-show examination, consider many variables, 
such as the threshold of pain of the individual horse, the action devices 
used on the horse, the length of time the horse has been worked and 
the track condition of the show ring. Nonsense! It is not the 
Department’s veterinarians who must consider such variables. Rather, 
the horse’s owner and trainer must consider such variables when they 
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make the voluntary decision to use action devices on the horse during 
training or exhibitions. 


See also, In re: Gray, 41 Agric. Dec. 253 [, 254-55] (1982): 


It is not a necessary part of complainant’s proof for the Department’s 
veterinarians to guess or determine accurately the exact procedure used 
to sore a horse, e.g., whether by chains, chemicals or a combination of 
both. It is sufficient if the proof adequately demonstrates that the 
horse was sore... . 


Both horses were worked in action devices and the pain which the 
veterinarians found was consistent with the use of action devices on a horse’s 
legs. Respondents’ reply to the section 1825(d)(5) presumption, and the 
Complainant’s evidence, is the wholly untenable assertion that both horses 
were silly about their feet and that was the cause of their responses. This 
assertion is without any basis. All four United States Department of 
Agriculture doctors testified that they are familiar with high-strung, or 
nervous, or silly horses and follow a simple procedure to distinguish such 
horses from those that are experiencing pain. That is, they look for, and in 
both cases found, specific spots which were painful when palpated. 

As testified to by Drs. Riggins and Jordon, they conduct their examinations 
in a consistent fashion palpating different areas of the horse’s front legs 
looking for indications of pain. 

After finding what appear to be pain responses evidenced by the horse 
trying to jerk its foot away, they move to other parts of the leg and then 
return to the spot where they previously got a response. If the horse again 
gives a pain response they will go away from that spot and come back. This 
is done to be certain it is a pain response and not just a "silly" reaction. (Tr. 
61, 103). As Dr. Riggins testified: 


... if a horse is silly about his foot, you can be holding it and you 
can touch him anywhere and the horse is going to move. And the way 
to differentiate if he’s sore or not is I will -- a certain spot -- if that 
horse is moving when I touch that certain spot, I’ll go around to other 
places. I might even go further on his leg and palpate it. And the 
horse, if he’s silly about it, you can tell other places where I know there 
is no pain, he exhibits some response, I know he’s kind of silly. But 
then I can go back, if you get pain response every time you go back 
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there, well, then, you know it’s pain instead of being silly about his 
foot. (Tr. 61-62). 


A nervous or silly horse will have a reaction upon palpation anywhere. 
"Eb’s Little Princess" and "Great Big Country" both responded only when a 
small area was palpated and both showed the response repeatedly when 
palpated there, but showed no response when palpated elsewhere. 

"Ed’s Little Princess" and "Great Big Country" were "sore" as that term is 
defined in the Act on the respective dates on which they were entered for the 
purpose of showing in the two aforementioned horse shows, in violation of 
section 5(2)(B) of the Act, 15 U.S.C. 1824(2)(B). 

The record evidence is reflective of the exemplary record of these 
Respondents; however, this does not diminish the fact that entering or 
exhibiting a sore horse is unfair competition as to those horses which are not 
sore. Results falsely obtained from soring must be precluded. Stamper v. 
Secretary of Agriculture, 722 F.2d 1983 (9th Cir. 1984); Fleming v. U.S. Dep’t 
of Agriculture, 713 F.2d 179 (6th Cir. 1983). 

Section 6(c) of the Act (15 U.S.C. 1825[(c)]) provides that "any person. . . 
who paid a civil penalty assessed under subsection (b) . . . may be disqualified 
... for a period of not less than one year for the first violation and not less 
than five years for any subsequent violation.". Respondent Gary Edwards paid 
a $1,000.00 civil penalty as part of a Consent Decision for a previously charged 
violation of the Act. (In re: R.F. Burgin, Jr. and Gary Edwards, 43 Agric. Dec. 
378 (1984), in which he denied violating the Act. 

There is doubt that such Consent Decision constitutes a "violation" of the 
Act pursuant to 15 U.S.C. § 1825(c). The Act does not specifically provide for 
the suspension of one who paid a civil penalty pursuant to a Consent Decision. 
Accordingly, I do not believe Respondent Gary Edwards is, or should be, 
subject to the minimum 5-year suspension period provided in section 1825(c), 
nor to the civil penalty requested by Complainant. 

The nature, circumstances, extent, and gravity of the prohibited conduct, 
along with the degree of culpability, history of prior offenses and the effect on 
Respondents’ ability to continue business have been duly considered. Such 
consideration leads to a reduction of the penalty applicable to Gary Edwards 
from $4,000.00 to $2,000.00. 

The Findings of Fact and Conclusions herein reflect an evaluation of the 
record as a whole. The Respondents have submitted a most able and 
enlightening brief herein and all of their contentions have been considered. 
To the extent either party has submitted requests or motions not ruled upon 
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and to the extent, if any, they are inconsistent with this Decision and Order, 
they are denied. 

The following Order fully accomplishes the purposes of the Department 
of Agriculture to preclude the unnecessary, cruel, and inhumane practice of 
soring horses, serves as a deterrent to others, and serves the ends of justice. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend that the evidence does not adequately support the 
ALJ’s findings of fact, but an examination of the record in this proceeding 
reveals that complainant has shown much more than a preponderance of the 
evidence to support the allegations of the complaint, which is all that is 
required.” 

Respondents contend, in particular, that no thermovision was used here, 
but thermovision has not been used by the Department at a horse show since 
about 1981 (Tr. 485-86). Ample precedent exists for finding that a horse was 
sored, based on the horse’s reaction to palpation by the Depaftment’s 
veterinarians, without any thermovision evidence. See, e.g., In re Purvis, 38 
Agric. Dec. 1271, 1274-79 (1979); In re Whaley, 35 Agric. Dec. 1519, 1523 


(1976). As stated in Purvis, supra, 38 Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front foot 
revealed a sensitive spot about the size of a dime on the medial surface 
of the bulb of the heel on the rear portion of each front foot. The 
sensitive spots were almost identically located on each foot, and were 
in the exact spot where the collar worn on the feet during the Show 
would "bang" as the feet moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Respondent Groover testified that the horse was not sored. In 
addition, the respondents argued that complainant did not use a swab 
test, photographs or thermographs. . . ° 


SAs held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec 
[1165, 1167] (decided July 26, 1976), the professional opinion of a 
Department veterinarian based on his physical examination of a horse 
is sufficient to support a finding that a horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show evidence 
of pain only on the anterior portion of the legs or only on the posterior 
portion of the legs. This is not unusual and does not discredit evidence 
that the horse was sore. It is not a necessary part of complainant’s 
proof for the Department’s veterinarians to guess or determine 
accurately the exact procedure used to sore a horse, e.g., whether by 


chains, chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote omitted.] 
Moreover, the statute raises a presumption that a horse is sore "if it 
manifests abnormal sensitivity or inflammation in both of its forelimbs 
or both of its hindlimbs" (15 U.S.C. § 1825(d)(5)). There is no 
requirement that the horse manifest abnormal sensitivity on both the 
anterior and posterior surfaces of its forelimbs or hindlimbs. 


In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the Horse 
Protection Act, the only evidence of soring will be the expert opinion 
of a veterinarian who testifies on the basis of his observation or 
examination that in his professional opinion, a particular horse was 
sored by the use of some chemical or mechanical agent, for the 
purpose of affecting its gait. It should be further expected that the 
veterinarian will frequently not be able to tell whether the soring agent 
used was mechanical, or chemical, or both. Unless this remedial 
statute is to be rendered sterile, the Government should not be 
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required to prove the soring device or agent applied in a particular 
case. 


Respondents also contend that horses are typically sored on the anterior 
portion of the front legs, but the quotations above show that it is not unusual 
to have a horse sored only on the posterior portion of the front legs. 

Respondents also argue that the sanction is too severe, but the sanction is 
not too severe, considering the serious nature of soring horses. The need for 
a severe sanction to achieve the remedial purposes of the Act is recognized 
in numerous cases, e.g., In re Thornton, 41 Agric. Dec. 870, 913-24 (1982), 
aff'd, 715 F.2d 1508 (11th Cir. 1983). Although the disqualification period for 
first time offenders is normally 1 year, rather than 2 years, the respondents 
here were found to have entered for exhibition two sored horses on two 
separate occasions. 

For the foregoing reasons, the following order should be issued. 


Order 


1. Respondent Larry E. Edwards is disqualified for 2 years from showing, 
exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. 

2. Respondent Gary R. Edwards is disqualified for 2 years from showing, 
exhibiting, or entering any horse, and from judging, managing, or otherwise 
participating in any horse show. 

3. Respondent Larry E. Edwards is assessed a civil penalty of $2,000. 

4. Respondent Gary R. Edwards is assessed a civil penalty of $2,000. 
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PLANT QUARANTINE ACT 


In re: SERVAIR, INC. 
P.Q. Docket No. 89-12. 
Decision and Order filed January 24, 1990. 


Improper disposal and storage of garbage. 


The Judicial Officer affirmed Chief Judge Palmer’s order assessing a civil penalty of $375 against 
respondent under the Act of February 2, 1903, as amended, the Federal Plant Pest Act, as 
amended, and the Plant Quarantine Act of August 20, 1912, on the basis of Jn re Kaplinsky. 


Kathleen Reiley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by respondent from an initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Act of 
February 2, 1903, as amended (21 U.S.C. §§ 111, 120), the Federal Plant Pest 
Act, as amended (7 U.S.C. § 150aa et seq.), and the Plant Quarantine Act of 
August 20, 1912, as amended (7 U.S.C. §§ 151-164a, 167). The case is 
governed by the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. —__ 
(Mar. 30, 1988), attached as Appendix B. Accordingly, the following order 
(which is the order that must be complied with, rather than the ALJ’s order) 
should be issued in this case. 


Order 


Respondent, Servair, Inc., is hereby assessed a civil penalty of $375, which 
shall be payable to the "Treasurer of the United States" by a certified check 
or money order, and which shall be forwarded to: United States Department 
of Agriculture, Animal and Plant Health Inspection Service, Field Servicing 
Office, Accounting Section, Butler Square West, Sth Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403 within 30 days after service of this 
order. Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 89-12. 
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APPENDIX A 


ADMINISTRATIVE LAW JUDGE’S INITIAL DEFAULT DECISION AND 
ORDER 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the storage and movement of 
garbage on certain means of conveyance (7 C.F.R. § 330.400 and 9 C.F.R. § 
94.5), hereinafter referred to as the regulations, in accordance with the Rules 
of Practice applicable to this proceeding (7 C.F.R. §§ 1.130 et seg. and 380.1 
et seq. and 9 C.F.R. § 93.1 et seq.). 

This proceeding was instituted by a complaint filed on November 23, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about October 1, 1986, at Miami, Florida, respondent removed foreign origin 
garbage from Ecuatoriana Flight 072 in violation of 7 C.F.R. § 330.400(b)(1) 
and 9 C.F.R. § 94.5(b)(1), because the foreign origin garbage was not 
removed in tight, leak-proof covered receptacles, to an approved facility for 
incineration, sterilization or grinding, as required. 

Respondent failed to file a response to the complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to an allegation in the 
complaint is deemed, for purposes of this proceeding, an admission of said 
allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived its right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to section 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Respondent, Servair Inc., is a corporation whose mailing address is 
P.O. Box 59-2275, Miami, Florida 33159. 
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2. On or about October 1, 1986, at Miami, Florida, respondent removed 
foreign origin garbage from Ecuatoriana Flight 072 in violation of 7 C.F.R. § 
330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because the foreign origin garbage 
was not removed in tight, leak-proof covered receptacles, to an approved 
facility for incineration, sterilization or grinding, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and regulations promulgated thereunder. 
Therefore, the following order is issued. 


Order 


Respondent, Servair Inc., is hereby assessed a civil penalty of three 
hundred seventy five dollars ($375.00) which shall be payable to the "Treasurer 
of the United States" by a certified check or money order, and which shall be 
forwarded to: United States Department of Agriculture, APHIS Field 
Servicing Office, Accounting Section, Butler Square West, Sth Floor 
100 North Sixth Street, Minneapolis, Minnesota 55403 within thirty (30) days 
from the effective date of this order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. 
§ 1.145). 


APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. (Mar. 30, 1988). 
[Not published herein-Editor] 
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In re: SSG BOSWELL II. 
P.Q. Docket No. 331. 
Decision and Order filed February 6, 1990. 


Proper complaint - Publication of statutory authority for civil penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent 
imported meat from Germany, in violation of 9 C.F.R. § 94.4 and the Act of June 17, 1930 (19 
U.S.C. § 1306), but holding that the 1930 statute does not authorize civil penalties, and the 1903 
statute was not alleged in the complaint. The Judicial Officer held that the regulation (9 C.F.R. 


§ 94.4) is based on the 1930 Act and the 1903 Act, and that it was harmless error not to refer 
in the complaint to the latter Act, which authorizes a civil penalty. The formalities and 


technicalities of court pleading are not applicable in administrative proceedings. It is only 
necessary that the complaint reasonably apprise the litigant of the issues in controversy. In 
publishing a regulation in the Federal Register, an agency is only required to set forth a 
complete citation of the authority under which the regulation is issued. The agency is not also 
required to publish the statutory authority for the imposition of a penalty for a violation of the 
regulation. 


William Jenson, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Act of June 17, 1930, as amended (19 
USS.C. § 1306), and the Act of February 2, 1903, as amended (21 U.S.C. §§ 
111, 120, 122), in which Administrative Law Judge Paul Kane (ALJ) filed an 
initial Decision and Order on December 22, 1988, finding that respondent 
imported meat from Germany, in violation of 9 C.F.R. § 94.4 and 19 U.S.C. 


§ 1306, but holding that a civil penalty cannot be issued under that statute. 
The ALJ held that since the Act of February 2, 1903, authorizing a civil 


penalty (21 U.S.C. § 122), was not alleged in the complaint, a civil penalty 
cannot be issued under that Act. 

On February 8, 1989, complainant, seeking a $250 civil penalty, appealed 
to the Judicial Officer, to whom final administrative authority to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 
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C.F.R. § 2.35).' The case was referred to the Judicial Officer for decision on 
September 25, 1989. 

Based upon a careful consideration of the record, a $250 civil penalty is 
being assessed. 


Findings of Fact 


1. SSG Fred Boswell, II, is an individual whose address is 1st A.D. Band, 
APO New York 09177. 

2. On or about July 15, 1986, the respondent imported from Germany 
approximately 12 pounds of meat products in violation of 9 C.F.R. § 94.4 
because such meat products are prohibited entry into the United States. 


Conclusions of Law 


The complaint filed in this proceeding alleged the violation set forth in 
Finding 2, supra, but charged only that respondent "violated the Act of 
June 17, 1930, as amended (Act) (19 U.S.C. § 1306 et seq.), and regulations 
promulgated thereunder (9 C.F.R. § 94.1 et seq.)." Respondent admitted the 


violation in his answer. However, the ALJ sua sponte raised the issue that the 
Act of June 17, 1930, authorizes no civil penalty, and the Act of February 2, 
1903, which authorizes a civil penalty (21 U.S.C. § 122), was not referred to 
in the complaint, and the complaint was not amended. Accordingly, the ALJ 
assessed no civil penalty. 

The complaint alleges the specific action found to be unlawful, and 
correctly cites the regulation violated. That regulation was, in fact, based on 
a number of statutes, including both the Act of June 17, 1930, and the Act of 
February 2, 1903, the latter of which authorizes a civil penalty (21 U.S.C. § 
122). 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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The Department’s most recent revision of 9 C.F.R. § 94.4, 52 Fed. Reg. 
33,800-33,801 (1987) states: 
1. The authority citation for Part 94 continues to read as follows: 
Authority: 7 U.S.C. 147a, 150ee, 161, 162, 450; 19 U.S.C. 1306; 


21 U.S.C. 111, 114a, 134a, 134b, 134c, and 134f; 42 U.S.C. 4331, 
4332; 7 CFR 2.17, 2.51, and 371.2(d). 


In my view, the failure of the complaint to cite the statute authorizing the 
civil penalty was harmless error. As stated in In re Hickey, 47 Agric. Dec. 
___, Slip op. at 20-21 (May 27, 1988), aff'd, 878 F.2d 385 (9th Cir. 1989) 
(unpublished): 


Furthermore, it is well settled that the formalities and technicalities of 
court pleading are not applicable in administrative proceedings.° It is 
only necessary that the complaint in an administrative proceeding 
reasonably apprise the litigant of the issues in controversy; any such 
notice is adequate 


°Wallace Corp. v. NLRB, 323 U.S. 248, 253 (1944); FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134, 142-44 (1940). 


and satisfies due process in the absence of a showing that some party 
was misled.’ 


7NLRB vy. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 
(1938); Aloha Airlines, Inc. v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 
1979); NLRB vy. Sunnyland Packing Co., 557 F.2d 1157, 1161 (Sth Cir. 
1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971); Bruhn’s 
Freezer Meats of Chicago, Inc. v. USDA, 438 F.2d 1332, 1342 (8th Cir. 
1971); Swift & Co. v. United States, 393 F.2d 247, 252-53 (7th Cir. 
1968); Cella v. United States, 208 F.2d 783, 788-89 (7th Cir. 1953), cert. 
denied, 347 U.S. 1016 (1954); American Newspaper Pub. Ass’n v. NLRB, 
193 F.2d 782, 799-800 (7th Cir. 1951), cert. denied sub nom. 
‘International Typographical Union v. NLRB, 344 U.S. 816 (1952); 
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Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); E.B. 
Muller & Co. v. FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley 
Mfg. Co. v. FTC, 135 F.2d 453, 454-55 (7th Cir. 1943); NLRB v. Pacific 
Gas & Elec. Co., 118 F.2d 780, 788 (9th Cir. 1941); In re Sterling Colo. 
Beef Co., 35 Agric. Dec. 1599, 1601 (1976) (ruling on certified 
questions), final decision, 39 Agric. Dec. 184 (1980), appeal dismissed, 
No. 80-1293 (10th Cir. Aug. 11, 1980); In re Holcomb, 35 Agric. Dec. 
1165, 1173-74 (1976). 


Similarly, in Jn re Petty, 43 Agric. Dec. 1406, 1435 (1984), aff'd, No. 
3-84-2200-R (N.D. Tex. June 5, 1986), after citing the foregoing authorities, 
it is stated: 


Furthermore, even where there are serious deficiencies in the 
administrative complaint, if as the government’s “case unfolded, there 
was a ‘reasonable opportunity to know the claims of the opposing party 
and to meet them,’ .. . the fundamental requirements of due process 
were met." Swift & Co. v. United States, 393 F.2d 247, 252 (7th Cir. 
1968), quoting from Morgan v. United States, 304 U.S. 1, 18 (1938); 
accord L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971). 


Finally, even in criminal cases, typographical errors in numbers, 
including dates of offenses or numbers on government forms, are not 
considered essential elements of a crime and, therefore, correcting such 
numbers does not in any manner deprive a defendant of his Fifth and 
Sixth Amendment rights. United States v. Bush, 659 F.2d 163, 165-67 
(D.C. Cir. 1981); Stewart v. United States, 395 F.2d 484, 487-89 (8th Cir. 
1968). 


In the present case, in complainant’s Motion for Adoption of Proposed 
Decision and Order at 2, complainant stated: 


The citation in the complaint to 19 U.S.C. § 1306 et seq. was in error 
in that this Act does not authorize the imposition of a civil penalty. 
[Footnote omitted.] The complaint should have cited the Act of 
February 2, 1903, as amended (21 U.S.C. 111, 120, and 122). This Act 
provides a statutory basis for the regulations which respondent is 
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alleged to have violated (9 C.F.R. § 94.1 et seq.) and the requested civil 
penalty. 


In the circumstances, respondent was not misled, and had ample 
opportunity to contest the alleged violation. The error in the complaint was 
harmless error. 

The ALJ was under the erroneous impression that the Department had not 
previously relied on 21 U.S.C. § 122 as statutory authority for the imposition 
of a civil penalty for a violation of 9 C.F.R. § 94.4. But 21 U.S.C. § 122 has 
previously, and correctly, been relied upon for a violation of 9 C.F.R. § 94.1 
et seq. See, In re Pieszko, 45 Agric. Dec. 2565 (1986). 

The ALJ’s erroneous impression is based on the fact that the “authority 
citation" for 9 C.F.R. Part 94, quoted in the third paragraph of these 
conclusions, cites 21 U.S.C. § 111 (which does not authorize a civil penalty), 
rather than 21 U.S.C. § 122 (which authorizes a civil penalty for a violation of 
a regulation issued under 21 U.S.C. § 111). However, in publishing a 
regulation in the Federal Register, an agency is only required to set forth "a 
complete citation of the authority under which the section [of the regulations] 
is issued" (1 C.F.R. § 21.40). The agency is not also required to publish in the 


Federal Register the statutory authority for the imposition of a penalty for a 
violation of the regulation. 
For the foregoing reasons, the following order should be issued. 


Order 


The respondent is hereby assessed a civil penalty of $250, which shall be 
payable to the "Treasurer of the United States," by certified check or money 
order, and which shall be forwarded to: United States Department of 
Agriculture, Animal and Plant Health Inspection Service, Field Servicing 
Office, Accounting Section, Butler Square West, 5th Floor, 100 North Sixth 
Street, Minneapolis, Minnesota 55403 within 90 days from service of this order 
on respondent. Respondent shall indicate on the certified check or money 
order that payment is in reference to P.Q. Docket No. 331. 
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In re: AMERICAN AIRLINES, INC. 
P.Q. Docket No. 89-10. 
Decision and Order filed February 16, 1990. 


Improper importation of flowers. 


The Judicial Officer reduced the civil penalty of $2,000 imposed by Chief Judge Palmer (ALJ) 
under the Federal Plant Pest Act and the Plant Quarantine Act, and substituted a civil penalty 
of $1,000, under the doctrine set forth in Jn re Kaplinsky, 47 Agric. Dec. (Mar. 30, 1988). 


Patrice H. Harps, for Complainant. 

Mark Johnson, Dallas/Fort Worth Airport, TX, for Respondent. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by respondent from an initial Decision and Order by an 
Administrative Law Judge (attached as Appendix A) under the Federal Plant 
Pest Act, as amended (7 U.S.C. § 150aa et seq.), and the Plant Quarantine Act 
of August 20, 1912, as amended (7 U.S.C. §§ 151-164a, 167). The case is 
governed by the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. __ 
(Mar. 30, 1988), attached as Appendix B, which requires that the civil penalty 
be reduced from $2,000 to $1,000. (There is nothing in the record indicating 
any reason why Kaplinsky should not be followed here.) Respondent’s 
argument that complainant’s attorney was arbitrary and capricious in ignoring 
settlement offers is without merit, for the reasons set forth in Complainant’s 
Response to Respondent’s Appeal. Accordingly, the following order (which 
is the order that must be complied with, rather than the ALJ’s order) should 
be issued in this case. 


Order 


Respondent, American Airlines, Inc., is hereby assessed a civil penalty of 
$1,000, which shall be payable to the "Treasurer of the United States," by a 
certified check or money order, and which shall be forwarded to: United 
States Department of Agriculture, Animal and Plant Health Inspection 
Service, Field Servicing Office, Accounting Section, Butler Square West, Sth 
Floor, 100 North Sixth Street, Minneapolis, Minnesota 55403 within 30 days 
after service of this order. Respondent shall indicate on the certified check 
or money order that payment is in reference to P.Q. Docket No. 89-10. 
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APPENDIX A 


ADMINISTRATIVE LAW JUDGE’S INITIAL DEFAULT 
DECISION AND ORDER 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa et seq.) and the Plant Quarantine Act, as amended 
(7 U.S.C. § 151 et seq.), by a complaint issued by the Acting Administrator of 
the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint alleged that respondent violated section 
319.74(a) of the regulations (7 C.F.R. § 319.74(a)) issued under the Acts. A 
copy of the complaint and the Rules of Practice governing proceedings under 
the Acts were served by certified mail on respondent by the Hearing Clerk on 
November 29, 1988. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the complaint and waiver 
of hearing. The letter of service also advised respondent that failure to 
request an oral hearing within the time for filing an answer would constitute 
a waiver of an oral hearing. 

On December 9, 1988, respondent filed with the Hearing Clerk a request 
for an extension of time to file an answer, and also requested an oral hearing. 
Chief Administrative Law Judge Victor Palmer granted an extension of time 
to file an answer until February 15, 1989. No answer has been filed by 
respondent. 

Respondent’s failure to file an answer constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant to section 
1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for a 
hearing exists, the material allegations of fact in the complaint are adopted 
and set forth as the Findings of Fact. 
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Findings of Fact 


1. American Airlines, Inc., herein referred to as the respondent, is a 
corporation whose mailing address is P.O. Box 610107, Dallas/Fort Worth 
Airport, Texas 75261. 

2. On or about September 23, 1987, the respondent violated section 
319.74(a) of the regulations (7 C.F.R. § 319.74(a)), by importing into the 
United States at Dallas/Fort Worth Airport, cut flowers from Mexico contrary 
to section 319.74-3(c) of the regulations (7 C.F.R. § 319.74-3(c)), because two 
boxes of Limonium and two boxes of Gypsophilia cut flowers were released 
to the consignee without treatment as prescribed by the inspector as a 
condition of entry. 

3. On or about February 9, 1988, the respondent violated section 319.74(a) 
of the regulations (7 C.F.R. § 319.74(a)) by importing into the United States 
at Dallas/Fort Worth Airport, cut flowers from Mexico contrary to section 
319.74-3(c) of the regulations (9 C.F.R. § 319.74-3(c)), because six boxes of 
Gladiolus cut flowers were released to the consignee without treatment as 
prescribed by the inspector as a condition of entry. 


Conclusion 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


Order 


Respondent American Airlines, Inc., is hereby assessed a civil penalty of 
$2,000.00, which shall be payable to the "Treasurer of the United States" by 
certified check or money order and which shall be forwarded within thirty (30) 
days from the effective date of this Order to: USDA, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, 5th Floor, 100 North 6th 
Street, Minneapolis, Minnesota 55403. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 89-10. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective upon respondent, unless respondent 
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appeals to the Judicial Officer pursuant to section 1.145 of the Rules of 
Practice applicable to this proceeding (7 C.F.R. § 1.145). 


APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. (Mar. 30, 1988). 
[Not published herein-Editor] 
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VETERINARY ACCREDITATION 


In re: HARLEY E. PURVIS, JR. 
V.A. Docket No. 43. 
Decision and Order filed January 24, 1990. 


Issuance of health certificate without personal inspection and examination. 


The Judicial Officer affirmed the order by Judge Bernstein (ALJ) suspending respondent’s 
accreditation as a veterinarian authorized to perform official duties under State-Federal disease 
eradication programs for a period of 6 months. Respondent violated 9 C.F.R. § 161.2(b) by 
completing and issuing an official health certificate which did not show the individual 
identification of each animal to be moved. Respondent violated 9 C.F.R. § 161.2(a) by 
completing and issuing an official health certificate covering animals which he had not personally 
inspected and thoroughly examined. There is more than a preponderance of the evidence 
supporting complainant’s case, which is all that is required. The sanction is not too severe, 
considering respondent’s prior warning and suspensions, and considering the importance of the 
Brucellosis Eradication Program. 


Jaru Ruley, for Complainant. 

Gerald W. Chatham, Hernando, MS, for Respondent. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seg.) promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). 
The Administrator (complainant) seeks to suspend respondent’s accreditation 
as a veterinarian authorized to perform official duties under State-Federal 
disease eradication programs for a period of 6 months. 

On March 3, 1989, Administrative Law Judge Edwin S. Bernstein (ALJ) 
issued an initial Decision and Order suspending respondent’s accreditation as 
a veterinarian authorized to perform official duties under State-Federal 
disease eradication programs for a period of 6 months. 

On April 18, 1989, respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
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cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).’ The case was 
referred to the Judicial Officer for decision on July 28, 1989. 

Based upon a careful consideration of the record, the initial Decision and 
Order is adopted as the final Decision and Order in this case (with minor 
changes in brackets), except that the effective date of the order is changed in 
view of the appeal. Additional conclusions by the Judicial Officer follow the 
ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This administrative proceeding for the suspension of Respondent’s 
veterinary accreditation was instituted under the regulations governing the 
accreditation of veterinarians and suspension or revocation of such 
accreditation (9 C.F.R. 160.1 et seq.), and in accordance with the Rules of 
Practice in 9 C.F.R. § 162.1 et seg. and 7 C.F.R. § 1.130 et seq. This 
proceeding was instituted by a Complaint filed on May 4, 1987 by the 
Administrator, Animal and Plant Health Inspection Service, U.S. Department 
of Agriculture. 

The Complaint alleged that on or about April 25, 1985, at the Billingsley 
Auction Sale, Senatobia, Mississippi, Respondent issued Official Health 
Certificate No. 267845 in violation of the regulation. In an Answer filed June 
2, 1987, Respondent admitted that he issued the health certificate but denied 
that the health certificate violated the regulations. A hearing was held before 
me in Memphis, TN. Dr. William R. DeHaven and O. A. Valentine testified 
for Complainant. Floyd Stanley White, John Stanley Holcombe, and Dr. 
Harley E. Purvis, Jr., testified for Respondent. 

The parties filed proposed findings of fact, proposed conclusions of law, 
and briefs. All proposed findings, proposed conclusions and arguments have 
been considered. To the extent indicated, they have been adopted. 
Otherwise, they have been rejected as irrelevant or not supported by the 
evidence. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. 8§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Findings of Fact 


Respondent, Harley E. Purvis, Jr., D.V.M., lives at 970 Highway 51, N.E., 
Hernando, Mississippi 38632. He is, and at all times material was, a Doctor 
of Veterinary Medicine, an accredited veterinarian in the State of Mississippi 
and an approved market veterinarian at Billingsley Livestock Auction at 
Senatobia, Mississippi. 

Respondent has been accredited by the Veterinary Services, Animal and 
Plant Health Inspection Service, U.S. Department of Agriculture, pursuant to 
the regulations at 9 C.F.R. § 160 et seg. As a condition of acquiring and 
keeping his federal accreditation, Respondent pledged to abide by the 
standards set forth in the regulations. 

On April 25, 1985, at the Billingsley Auction Sale, Senatobia, Mississippi, 
Floyd Stanley White purchased 26 head of cattle, including five bulls. (TR 91, 
CX 3) On that date, Mr. White consigned eight of the 26 cattle, including the 
five bulls, to Fineburg Packing Company in Memphis, Tennessee for 
slaughter. (CX 3, pages 11-13) On the same date, Mr. White asked 
Respondent to prepare an official health certificate to enable White to move 
the remaining 18 cattle to XIT Feed[ers], Dalhart, Tennessee. (TR 135) In 
accordance with this request, Respondent issued Official Health Certificate 


No. 267845 which allowed the interstate movement of 18 cattle. (TR 67; CX 
5, 6) 

9 C.F.R. § 161.[2 (1985)] requires accredited veterinarians to observe the 
following standards in issuing such certificates: 


(a) An accredited veterinarian shall not issue a certificate, form, 
record or report which reflects the results of any inspection, test, 
vaccination or treatment performed by him, with respect to any animal 
or poultry, unless he has personally inspected each animal, bird, or 
flock in such a manner as to detect abnormalities, such as, but not 
limited to, locomotion, body excretion, respiration, and skin conditions. 
An accredited veterinarian shall thoroughly examine each animal, bird, 
or flock showing abnormalities, in order to determine whether or not 
there is the presence or absence of a communicable disease. . . . 


(b) An accredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed clearly identifying the animal(s) or 
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bird(s) to which it applies and showing the results of the inspection, 
test, or vaccination, etc., he has conducted... . 


9 CFR. § 78.1[(n) (1985)] provides that a certificate issued by an 
accredited veterinarian must show the individual identification of each animal 
to be moved. It defines "certificate", in relevant part, as: 


An official document issued by a Veterinary Services representative, 
State representative, or accredited veterinarian at the point of origin of 
a shipment of domestic animals which shows the official metal eartag, 
individual animal registered breed association registration tatoo, or 
individual animal registered breed association registration brand, or 
registration number or similar individual identification of each animal 
to be moved, the number of animals covered by the document, the 
purpose for which the animals are to be moved, the points of origin 
and destination, the consignor, and the consignee, and which states that 
the animal or animals identified on the certificate meets the 
requirements of 9 CFR Part 78 for interstate movement. 


The health certificate that Respondent issued on April 25, 1985, covering 


the sale at Billingsley Auction to consignee XIT Feeders reads in applicable 
part: "18 Head of Mixed Calves Under One Year of Age." (CX 6) 

The purchase settlement sheet issued at the Billingsley Auction Sale, Inc. 
on April 25, 1985 (CX 3) individually identified the 26 cattle by numbers and 
description. By comparing the numbers on that sheet with numbers shown on 
a sheet indicating animals that have been tested for brucellosis, (CX 4) it was 
shown that five of the remaining 18 cattle had been tested for brucellosis. 
Thus, animal numbers 108, 4, 227 and 225 on page 9 and number 589 on page 
10 of the purchase settlement sheet (CX 3) corresponded with numbers found 
on the testing sheet (CX 4). Number 108 was on page 1 of the testing sheet; 
number 4 was on page 7 and numbers 227, 225, and 589 were on page 10. 
Therefore, the 18 animals that Respondent certified to included at least five 
animals that were test eligible (TR 40). A beef animal is test eligible when 
it is over two years of age. (TR 10). 

Respondent violated 9 C.F.R. § 161.2(b) by failing to identify any of at 
least five cattle that were over two years of age on certificate number 267845. 

I do not accept Respondent’s argument that all 18 of the cattle for which 
he prepared Certificate Number 267845 were actually calves under one year 
of age and that the Billingsley Auction Sale must have placed Mr. White’s 
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name on the wrong pen at the sale thereby causing Respondent to prepare a 
certificate for the wrong 18 cattle or that Mr. White sold or traded the cattle 
over two years of age after the sale but before Respondent prepared the 
certificate. Although these explanations are theoretically possible, I find them 
highly improbable and I find nothing in the record to support these 
contentions. Mr. White, called as a witness for Respondent, stated that at 
times Billingsley might have added cattle to the cattle that he purchased. 
However, he stated that there was no indication that happened in this instance 
and there was no paperwork, no bills, no checks and no other evidence to 
support such an explanation on that occasion. (TR 100, 103-104) 

I further find that in preparing Official Health Certificate Number 267845, 
Respondent failed to adequately personally inspect and thoroughly examine 
the animals. Given Respondent’s training and expertise, it is likely that he 
would have detected that at least five of the animals were over two years of 
age had he properly performed his personal inspection and examination of the 
cattle. 

Dr. DeHaven testified that the most accurate method for determining an 
animal’s age is to examine the animal’s teeth and that other methods are not 
accurate measures of age. This is because cattle lose their deciduous or baby 
teeth at certain ages. Thus, by inspecting cattle’s teeth, their ages can be 
determined. (TR 36) Respondent agreed that to determine when an animal 
is over two years of age one should examine the animal’s teeth and stated that 
this is a technique that he utilizes. (TR 125-126) However, Respondent 
admitted that he does not always go inside a cattle pen when he is asked to 
prepare a health certificate. Sometimes he just gets up on the fence and 
walks around the pen and looks at the cattle. He stated that in this instance, 
he could not be sure that he went into the pen. (TR 162) 

Although Respondent testified that he examined the animals, his 
examination was not as thorough and as complete as contemplated by the 
regulations. He failed to notice that at least five of the animals were over two 
years of age. Had he used the most accurate form of inspection, examining 
the animal’s teeth, he probably would have determined this. 


Conclusions of Law 
1. Respondent violated 9 C.F.R. § 161.2(b) by completing and issuing an 


official health certificate which did not show the individual identification of 
each animal to be moved. 
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2. Respondent violated 9 C.F.R. § 161.2(a) by completing and issuing an 
official health certificate covering animals which he had not personally 
inspected and thoroughly examined. 

3. A suspension of Respondent’s veterinary accreditation for six months 
is an appropriate sanction. Brucellosis is a bacterial disease of livestock, 
primarily a reproductive disease. It is normally spread from animal to animal 
[through] direct contact of an infected animal [or] tissues and fluids of an 
infected animal to a noninfected animal. This normally occurs in association 
with calving. The Department of Agriculture has an extensive program 
designed to minimize the impact of brucellosis. In order for that program to 
be effective, it is important that testing procedures be conducted accurately. 
(TR 8) Guidelines of the veterinary services of the Department of 
Agriculture recommend a minimum of 90-day suspension for this type of 
violation. (TR 34) However, in this case, Respondent had previously received 
a letter of warning and had received two separate accreditation suspensions 
of 60 days each for prior violations of the standards. (TR 25, 29, 147-149, CX 
2) Upon consideration of the violations in question, the importance of 
encouraging compliance with the brucellosis testing program, and the prior 
letter of warning and suspensions, I find that a suspension of Dr. Purvis’ 
veterinary accreditation for six months is appropriate. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the evidence does not adequately support the 
ALJ’s findings of fact, but there is more than a preponderance of the 
evidence, which is all that is required.” 

Respondent further contends that the sanction is too severe. But the 
sanction is not too severe, considering (i) respondent’s prior warning and 
suspensions, and (ii) the importance of the Brucellosis Eradication Program. 
As stated in Jn re Burns, 48 Agric. Dec. __ (Aug. 2, 1989), quoting from Jn 
re Grady, 45 Agric. Dec. 66, 109 (1986): 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
US. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans. 4/ (Tr. 32, 95-96, 1056-59, 1160-64, 
1177-80). The incubation period of the disease varies from about 10 
days to a year, but does not generally exceed several months (Tr. 95, 
1180). 


+ Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
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Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


Finally, respondent’s motion to dismiss Complainant’s Opposition to 
Respondent’s Petition for Appeal is denied, since complainant’s document was 
not untimely filed, as alleged. (Even if it had been untimely filed, it would 
have been considered, since it would not have unduly delayed the proceeding.) 

For the foregoing reasons, the following order should be issued in this 
proceeding. 


Order 


The veterinary accreditation of Dr. Harley E. Purvis, Jr., under the 
provisions of 9 C.F.R. §§ 160-162, is hereby suspended for 6 months, starting 
on the 30th day after service of this order on the respondent. 


In re: HARLEY E. PURVIS, JR. 
V.A. Docket No. 43. 
Stay Order filed February 27, 1990. 


Jaru Ruley, for Complainant. 
Gerald W. Chatham, Hernando, MS, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 


In re: ROBERT BELLINGER, D.V.M. 
V.A. Docket No. 40. 
Decision and Order filed January 31, 1990. 


Use of health certificate without ascertaining accuracy thereof. 


The Judicial Officer affirmed the order by Judge Hunt (ALJ) revoking respondent’s accreditation 
as a veterinarian authorized to perform official duties under State-Federal disease eradication 
programs, because respondent permitted a Brucellosis Test Record and a United States Origin 
Health Certificate to be used before ascertaining that they were accurately and fully completed, 
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and failed to immediately report the misuse of the Health Certificate and the Test Record to 
the veterinarian-in-charge or the State animal health official. Although the case was delayed 
over 5 years, there is no showing that the delay prejudiced respondent. The evidence exceeds 
a preponderance of the evidence, which is all that is required. The statute provides no subpoena 
power, and an ALJ can issue a subpoena only as authorized by the statute under which the 
proceeding is conducted. There is no showing that respondent was singled out for disciplinary 
action. The sanction is not too severe, considering respondent’s serious violations and the 
importance of the Brucellosis Eradication Program. 


William Jenson, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seg.) promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). On 
June 20, 1989, Administrative Law Judge James W. Hunt (ALJ) issued an 
initial Decision and Order revoking respondent’s accreditation as a 
veterinarian authorized to perform official duties under State-Federal disease 
eradication programs, because respondent permitted a Brucellosis Test 
Record and a United States Origin Health Certificate to be used before 
ascertaining that they were accurately and fully completed, and failed to 
immediately report the misuse of the Health Certificate and the Test Record 
to the veterinarian-in-charge or the State animal health official. 

On August 1, 1989, respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).’ The case was 
referred to the Judicial Officer for decision on September 19, 1989. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
are not complex, prior cases are persuasive as to the result here, the case has 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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been thoroughly briefed, and oral argument would seem to serve no useful 
purpose. 

Based upon a careful consideration of the record, the initial Decision and 
Order is adopted as the final Decision and Order in this case, except that the 
effective date of the order is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture ("USDA"), under the regulations promulgated under the Animal 
Quarantine and Related Laws (21 U\S.C. § 111 et seq.). The Administrator 
("complainant") seeks to revoke respondent’s accreditation as a veterinarian 
because of alleged violations of the Standards for Accredited Veterinarians (9 
C.F.R. § 160.1 et seq.) (also referred to as "Standards"). 

A hearing was held in Binghamton, New York on January 25 and 26, 1989. 
Complainant was represented by William Jenson, Esq. Respondent appeared 
pro se. Both parties filed post-hearing briefs, which have been considered 
together with the record in this matter. 


Facts 


Respondent, a licensed doctor of veterinary medicine practicing in the 
State of New York, has been an accredited veterinarian under the state- 
federal cooperative disease control program since 1971. When he received his 
accreditation, respondent agreed to comply with state and federal rules and 
regulations when conducting tests and inspections and when issuing animal 
health certificates. He also agreed to cooperate in the eradication of 
brucellosis in accordance with instructions and rules prescribed by the state 


‘At the hearing, respondent moved to dismiss the complaint because of the delay from the 
date of the alleged violation (November 1983) to the time of the hearing (January 1989). A 
proceeding can be dismissed because of unreasonable delay or when it prejudices a respondent. 
Sweeney v. Anderson, 129 F.2d 756 (10th Cir. 1942); 27 C.J.S. Dismissal & Nonsuit § 65. Although 
complainant has not given a satisfactory reason for the delay, respondent has not shown that he 
has been prejudiced. The motion to dismiss is denied, but with the caveat that an unexplained 
delay of over five years borders on being unreasonable and may in some future proceeding be 
cause for dismissal. 
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and federal governments (complainant’s exhibit 30). Brucellosis is a 
contagious bacterial disease primarily affecting cattle, causing abortions and 
loss of milk. It can also be contracted by humans. Both federal and state 
governments spend substantial sums annually on a joint program to control 
and eradicate the disease. Cattle suspected of having brucellosis are 
quarantined and cattle infected with the disease can only be moved in 
interstate commerce directly to a slaughterhouse. 9 C.F.R. § 78. 

On June 17, 1983, respondent conducted tests on a group of cattle that had 
been assembled by Dave Monell, an export broker, for shipment to Korea. 
Respondent, following state prescribed testing procedures, listed each tested 
animal on an official state "Brucellosis Test Record" together with the test 
result for each animal. Two of the tested animals, identified by numbers 
59802 and 65952, tested positive for brucellosis. Respondent then forwarded 
his test record together with vials containing blood samples from each tested 
animal to the state laboratory in Albany. The laboratory’s test results 
confirmed those of respondent’s that the two animals tested positive and were 
"brucellosis suspect." 

On July 6, respondent again tested the two animals and again the tests 
indicated that they were suspect. The state laboratory’s results were the same 
and a notation was made on the test record to "continue quarantine and 
retest." 

On July 15, respondent sent Brucellosis Test Record number 172405 to the 
state laboratory together with blood samples purportedly drawn from the two 
suspect animals. This test record, containing respondent’s signed certification 
that he had drawn blood from the two animals on July 15, stated that the tests 
on the two animals were negative for brucellosis (complainant’s exhibit 3). 

The state laboratory’s analysis of the blood samples sent by respondent 
also showed that the samples were negative for brucellosis. However, Dr. 
Francis Drazek, a veterinarian employed by the state at the laboratory, 
testified that when he saw the results, "I didn’t believe that it was conceivably 
possible for these animals . . . to all of a sudden become negative" (Tr. 39). 
He said he became suspicious and had Dr. L. S. Dann, another state 
employed veterinarian, draw blood from and test the two animals. Dr. Dann’s 
test results were positive for brucellosis (complainant’s exhibits 4 and 5). 

Dr. Drazek then sent the blood samples drawn by respondent on July 15 
and the samples drawn by Dr. Dann to a bovine serology laboratory at the 
University of California to determine whether the respective samples came 
from the same animals. The laboratory responded on August 10 that its tests 
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showed that the blood drawn by respondent and that drawn by Dr. Dann 
could not have come from the same animals (complainant’s exhibit 8). 

In the meantime, on July 18, respondent, as an accredited veterinarian, 
signed a certification for United States Origin Health Certificate number 
0981292 that the animals listed in the certificate were "free from evidence of 
communicable disease" and that tests were negative on the dates indicated. 
The list of animals on this certificate included animal 65952 and stated that 
it had been tested as being free of brucellosis on June 17 and July 13 
(complainant’s exhibit 12). 

In April 1984, Dr. W. F. Nape, the veterinarian-in-charge in New York,’ 
notified respondent that his actions appeared to violate the Standards for 
Accredited Veterinarians and invited him to attend an informal conference to 
discuss the matter. In the course of the conference, conducted on May 10, 
1984, respondent admitted that he had drawn blood from a cow that was not 
suspect because, using a common colloquial term, he was angry and frustrated 
with the brucellosis program (complainant’s exhibit 27). 

At the hearing, respondent again admitted that in July 1983 he had drawn 
blood from a brucellosis free animal and substituted it for the blood from the 
brucellosis suspect animals. 

He gave several reasons for his actions. He said that some veterinarians 
were vaccinating cattle when they were as old as 18 months rather than when 
they were supposed to be vaccinated (around six months of age) and that such 
late vaccinations cause “over age" cattle to test positive for brucellosis. 
Respondent alleged that this has caused a twenty fold increase in the number 
of suspect animals. (Dr. Drazek testified that a late vaccinated animal can 
test positive and that, in this circumstance, tests cannot ordinarily distinguish 
between a positive test caused by a vaccine and one caused by an infection 
caused by the disease itself.) Since, according to respondent, the last outbreak 
of brucellosis in New York was in 1981, he knew that the reason the two 
animals tested positive was late vaccinations rather than from the brucellosis 
field strain. Respondent also said that he and others had had experiences in 
the past where late vaccinations had caused animals they owned to test 
positive and that these animals had to be slaughtered. He also pointed out 
that, in the instant case, one of the two animals involved that had tested 
positive was subsequently found to be healthy. The fate of the other animal 


2A veterinarian-in-charge is a USDA official assigned to a state to supervise animal health 
work in the state. 9 C.F.R. § 78.1. 
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is not indicated, but respondent alleges that state and federal veterinarians and 
inspectors knew that the two animals did not have brucellosis. 

Another reason advanced by respondent for his conduct was that there 
were cattle diseases like Johnes and leukosis that, in his opinion, were worse 
than brucellosis and implied that government officials took ineffective 
measures to prevent the movement of cattle with these diseases. 

Finally, respondent said, the two animals that tested positive because of 
vaccinations were the kind of healthy appearing specimens that Koreans liked 
and that if these animals were not shipped they would have had to be replaced 
with "scrubbier-looking" animals. 


Discussion 


The complaint alleges that respondent 1) violated section 161.3(b) of the 
Standards for Accredited Veterinarians (9 C.F.R. § 161.3(b)) on July 15, 1983, 
by signing Brucellosis Test Record 172405 and permitting its use before 
ascertaining that it was accurately completed; 2) violated section 161.3(b) of 
the Standards on July 17, 1983, by signing United States Origin Health 
Certificate 0981292 and permitting its use before it was accurately completed; 


3) violated section 161.3(g) by failing to take measures to prevent the spread 
of communicable livestock disease by falsely identifying the disease status of 
two cattle; 4) violated section 161.3(j) of the Standards by failing to 
immediately report to government officials the misuse of Brucellosis Test 
Record 172405 and United States Origin Health certificate 0981292. 

Complainant, contending that the violations were egregious and willful, 
asks that respondent’s accreditation be revoked. 

The relevant provision of the Standards for Accredited Veterinarians are 
as follows: 


9 C.F.R. § 161.3(b) provides that an “accredited veterinarian shall 
not sign any certificate, form, record, or report, or permit such a 
certificate, form, record, or report to be used until and unless, he has 
ascertained that it has been accurately and fully completed clearly 
identifying the animal(s) . . . to which it applies and showing the results 
of the inspection, test, or vaccination, etc., he has conducted..." 9 
C.F.R. § 78.1 defines a "certificate" as being an official document issued 
by, among other persons, an accredited veterinarian “at the point of 
origin of a movement of animals." 
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9 C.F.R. § 161.3(g) provides that an accredited veterinarian "shall 
take such measures as are necessary to prevent the spread of 
communicable diseases of livestock or poultry." 


9 C.F.R. § 161.3(j) provides that an accredited veterinarian shall be 
responsible for the proper use of all certificates, forms, records, and 
reports used in his work and take proper measures to prevent their 
misuse. He shall also “immediately report to the veterinarian-in-charge 
or state animal health official the loss, theft, or deliberate or accidental 
misuse" of any such certificate, form, record or report. 


9 C.F.R. § 161.4(a) provides that the Secretary may suspend or 
revoke the accreditation of a veterinarian when he determines that the 
veterinarian has not complied with the Standards. 


The evidence, which is uncontroverted,’ clearly shows that respondent 
violated the foregoing Standards. The New York Brucellosis Test Record and 
United States Origin Health Certificate that respondent signed on July 15, 
1983, and July 17, 1983, respectively, were "certificates" within the meaning of 


9 C.F.R. § 78.1. Respondent, therefore, as an accredited veterinarian, was 
under a duty to accurately complete these documents. When, by his own 
admission, he falsified these documents by deliberately substituting test results 
from a disease free animal for those of animals he knew to be brucellosis 
suspect, he quite obviously did not provide complete and accurate information 
on official documents as required by § 161.3(b). He thus violated the 
Standards. Then, when his conduct allowed disease suspect animals to mingle 
and be moved with disease free animals he failed to take measures to prevent 
the potential spread of a communicable livestock disease and thereby violated 
§ 161.3(g) of the Standards. Finally, his failure to immediately report to 
appropriate government officials his own deliberate misuse of official 
documents was a violation of § 161.3(j) of the Standards. 

Respondent’s defense is to the effect that, although two animals were 
brucellosis suspect, everyone involved actually knew that this was caused by 


*Respondent challenges the credibility of the testimony of Drs. Drazek, Dann, and Widger. 
However, he does not substantiate his challenge. I find no basis to question their veracity and 
therefore find that they were credible witnesses. Respondent also asks that a decision in this 
matter be delayed pending his attempt to prosecute these witnesses for alleged perjury. That 
request is denied. 
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vaccinations rather than their being infected with a field strain of the disease, 
because there had been no outbreak of the disease in New York since 1981. 
In other words, respondent is claiming that the violation was not serious since 
there was little likelihood that any of the animals being shipped to Korea 
would actually contract the disease from the two suspect animals. Respondent 
also appears to suggest that what he did is not serious because, he alleges, 
government officials are lax in policing the movement of animals with other 
contagious diseases, such as leukosis and Johnes, which, respondent claims, 
are worse diseases than brucellosis. 

As for respondent’s contention that vaccinations caused the animals to test 
positive, there is no objective evidence to support this position. On the state 
of the record as it exists, there is no evidence to rule out the possibility that 
at the time the animals were tested it was a contagious brucellosis field strain, 
rather than vaccinations, that caused the animals to test positive. And even 
assuming that it was vaccinations that caused the animals to test positive, it 
would still not in any way excuse or justify respondent’s deliberate skewing of 
the test results. Brucellosis is a serious communicable livestock disease and, 
as a condition of being accredited, veterinarians such as respondent pledge 
that they will help to control and eradicate this disease by complying with 
state and federal rules and regulations. Respondent deliberately and willfully 
violated this pledge when, regardless of his reason, he falsified the test results. 

As for respondent’s contention that government officials are less concerned 
with the control of diseases more contagious than brucellosis, there is a lack 
of any evidence to support this contention. But, again, even assuming that 
there is merit in this argument, this is at best a relative argument and does 
not diminish the fact that, regardless of what the government is doing 
concerning other livestock diseases, brucellosis is in itself a serious livestock 
communicable disease which is being controlled, and gradually being 
eradicated, through a program relying on the support of accredited 
veterinarians, as indicated in New York which has not had an outbreak since 
1981. An accredited veterinarian such as respondent who unilaterally takes 
upon himself to decide whether or not to adhere to the Standards for 
Accredited Veterinarians places the entire program in jeopardy. 

Respondent’s defense, in other words, lacks merit. Indeed, there is no 
defense for what respondent has done. Consideration, however, may be given 
to mitigating circumstances in deciding on the penalty to impose for 
respondent’s violations. The one outstanding mitigating circumstance is that 
respondent apparently has had a seventeen year history of compliance with the 
Standards until the events that occurred in 1983. Perhaps if respondent had 





234 VETERINARY ACCREDITATION 


expressed some intention of future compliance with the Standards, a penalty 
less than a revocation of his accreditation might be appropriate. Respondent, 
however, while admitting that he violated the Standards, did not express at the 
hearing any indication that what he did was wrong or that he would do 
anything different if a similar circumstance were to present itself in the future. 
Respondent’s attitude was aptly expressed by Dr. Nape: 


"[Respondent] did not seem to give any real indication that he was 
going to change his behavior. He did not say ‘Well, I am not going to 
do this anymore.” 


"He did not at the informal conference, and I really did not hear him 
say that today. He did not really reassure that he would not do it 
again." (Tr. 402) 


Considering the very serious nature of the violation in this case and 
respondent’s failure to demonstrate that he would comply with the Standards, 
I find in the circumstances here that respondent’s accreditation as a 
veterinarian should be revoked. Dr. John H. Collins, [46] Agric. Dec. [217 
(1987)] (V.A. Docket No. 27, 3/4/87). 


Findings of Fact 


1. Dr. Robert Bellinger, respondent, is an individual whose mailing 
address is Route 1, Box 104AA, Walling Road, Port Crane, New York 13833. 

2. Respondent is now, and at all times herein was, a Doctor of Veterinary 
Medicine and an accredited veterinarian in the State of New York under the 
provisions of Title 9, Code of Federal Regulations, Parts 160-162. 

3. Brucellosis is a communicable livestock disease. 

4. Respondent, on or about July 15, 1983, signed Brucellosis Test Record 
172405 and permitted it to be used before ascertaining that it was accurately 
and fully completed. 

5. Respondent, on or about July 17, 1983, signed United States Origin 
Health Certificate 0981292 and permitted it to be used before ascertaining 
that it was accurately and fully completed. 

6. Respondent failed to immediately report the misuse of Brucellosis Test 
Record 172405 to the veterinarian-in-charge or the state animal health official. 
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7. Respondent failed to immediately report the misuse of United States 


Origin Health Certificate 0981292 to the veterinarian-in-charge or the state 
animal health official. 


Conclusion 
By reason of the foregoing findings of fact, respondent has violated the 
Standards for Accredited Veterinarians. The following order is accordingly 


issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent contends that the evidence does not adequately support the 
ALJ’s findings of fact, but there is much more than a preponderance of the 
evidence, which is all that is required.’ 

Respondent complains that the ALJ did not subpoena two witnesses on 
respondent’s behalf, but the statute provides no subpoena power (21 U.S.C. 


§ 111). The rules of practice authorize an ALJ to issue a subpoena only "as 
authorized by the statute under which the proceeding is conducted" (7 C.F.R. 


§ 1.144(c)(4)). 

Respondent contends that he was singled out for disciplinary action, and 
that others also should have been disciplined, but there is no support in the 
record for that contention. 

Finally, respondent contends that the sanction is too severe. But the 
sanction is not too severe, considering respondent’s serious violations and the 
importance of the Brucellosis Eradication Program. As stated in Jn re Burns, 
48 Agric. Dec. _ (Aug. 2, 1989), quoting from In re Grady, 45 Agric. Dec. 
66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


“See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans. 4/ (Tr. 32, 95-96, 1056-59, 1160-64, 
1177-80). The incubation period of the disease varies from about 10 
days to a year, but does not generally exceed several months (Tr. 95, 
1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 


International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


For the foregoing reasons, the following order should be issued in this 
proceeding. 
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Order 


Respondent’s accreditation under 9 C.F.R. §§ 160-162 is hereby revoked. 
This order shall become effective on the 30th day after service of this order 
upon respondent. 





ANIMAL WELFARE ACT 


MISCELLANEOUS ORDERS 


ANIMAL QUARANTINE AND RELATED LAWS 


In re: KENNETH EADE and FRED CURREY. 
A.Q. Docket No. 90-3. 
Order of Dismissal filed April 23, 1990. 


Christine M. O’Leary, for Complainant. 
Respondents, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


Pursuant to the unanswered motion of complaint counsel filed March 28, 
1990, this matter is dismissed, with prejudice, as to respondent Mr. Fred 
Currey. 


ANIMAL WELFARE ACT 


In re: EVAN DALE and DORA MAE DALE. 
AWA Docket No. 90-3. 
Order Dismissing Respondent Evan Dale filed January 10, 1990. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Complainant has moved that the complaint against respondent Evan Dale 
be dismissed because he is deceased. 

Accordingly, it is hereby ordered that the complaint against Evan Dale be 
dismissed. 
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In re: ZOOLOGICAL CONSORTIUM OF MARYLAND, INC. and 
RICHARD HAHN. 

AWA Docket No. 401. 

Supplemental Order filed March 29, 1990. 


Robert A. Ertman, for Complainant. 
Mark D. Dopp, Washington, D.C., for Respondents. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent Zoological Consortium of Maryland, 
Inc.’s, license as a dealer under the Animal Welfare Act, as amended, and 
the disqualification of respondent Hahn from engaging in business in any 
capacity for which a license is required under the Act, contained in the Order 
issued in this case on August 16, 1988, are hereby terminated, effective 
September 7, 1988. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 


In re: JAMES E. LEA and HELEN LEA. 
AWA Docket No. 353. 
Order filed June 18, 1990. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant has moved that the complaint and amended complaint be 
dismissed as to respondent James E. Lea. 

The motion is granted. The complaint and amended complaint as to 
respondent James E. Lea are hereby dismissed. 





INSPECTION AND GRADING ACT 


HORSE PROTECTION ACT 


In re: CHARLES E. MCCONNELL and VERNON LEE PUGH. 
HPA Docket No. 88-32. 
Order filed March 29, 1990. 


Robert A. Ertman, for Complainant. 
David B. Byrne, Jr., Montgomery, AL, for Respondents. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant stating that respondent Charles E. 
McConnell is deceased, it is ordered that the complaint is dismissed as to 
respondent Charles E. McConnell. 


INSPECTION AND GRADING ACT 


In re: LOV-IT CREAMERY, INC. and ROGER L. JAHNKE. 
I&G Docket No. 89-4. 
Dismissal of Complaint filed April 25, 1990. 


Gregory Cooper, for Complainant. 

Joan F. Kessler, Milwaukee, WI, for Respondent Lov-It Creamery. 
Respondent Roger L. Jahnke, Pro se. 

Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


The pleadings filed herein have been duly considered. By reason of plea 
agreements reached by the United States Government and the Respondents, 
set forth in letter dated December 19, 1989, from Assistant U.S. Attorney Mel 
S. Johnson, the Complaint filed herein on August 21, 1989, is hereby 
dismissed. 

Copies hereof shall be served upon the parties. 
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PLANT QUARANTINE ACT 


In re: STRACHAN SHIPPING CO. 
P.Q. Docket No. 89-41. 
Order Dismissing Complaint filed February 16, 1990. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Pursuant to the motion of complaint counsel filed February 9, 1990, and 
for the reasons expressed therein, the complaint in this matter is dismissed. 
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In re: RALPH H. STUESSER, D.V.M. 
V.A. Docket No. 89-3. 
Order of Dismissal and Cancellation of Hearing filed June 22, 1990. 


Cynthia A. Koch and Darlene M. Bolinger, for Complainant. 
Joseph C. Branch, Milwaukee, WI, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint, filed herein on May 2, 
1989, is granted. It is hereby ordered that the complaint is dismissed. 

The hearing scheduled to commence July 24, 1990, in Milwaukee, 
Wisconsin, is canceled. 





DEFAULT DECISIONS 


ANIMAL QUARANTINE AND RELATED LAWS 


In re: WALTER E. DIAZ. 
A.Q. Docket No. 89-29. 
Decision and Order filed February 27, 1990. 


Failure to appear at hearing - Failure to have vehicle inspected, cleaned and disinfected. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


At the hearing on February 6, 1990, I delivered the following Decision 
from the bench: 


This proceeding was commenced on March 6, 1989, by the filing of 
a Complaint by the Administrator, Animal and Plant Health Inspection 


Service, known as APHIS, as Complainant against Walter E. Diaz, 
Respondent. 


The Complaint alleged that on or about May 10, 1988, Respondent 
violated 9 Code of Federal Regulations, Sections 92.2(a) and (c). On 
August 7, 1989, Complainant filed a motion for adoption of proposed 
default decision and order. 


On September 19, 1989, Respondent filed documents in which he 
opposed the adoption of the proposed default decision and order. It 
was contended in these documents that Respondent had filed a 
response to the Complaint. Although the records of the Hearing 
Clerk, Office of Administrative Law Judges, did not indicate that such 
a response had been filed, on September 27, 1989, I denied 
Complainant’s motion for default decision and order, giving 
Respondent the benefit of the doubt. 


Complainant filed a motion for reconsideration of that decision on 
November 13, 1989. On December 19, 1989, I denied that motion for 
reconsideration, reaffirming the basis of the denial of the motion that 
it is more desirable to hear matters on their merits, especially where 
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a pro se respondent may have been but three days late in filing his 
answer to the Complaint. 


This hearing was scheduled in a telephone conference that I 
conducted on October 4, 1989, with then attorney for Complainant 
Jeffrey Bloxsome and Respondent Walter E. Diaz. At that time, it was 
agreed and decided that the hearing in this matter would commence on 
February 6, 1990, at 10:00 a.m. in a San Antonio, Texas, location to be 
designated by subsequent notice. 


That telephone conference was confirmed in a document entitled, 
Summary of Telephone Conference, dated October 5, 1989. And it 
was further confirmed in a written notice of hearing issued on 
December 11, 1989. The notice of hearing confirmed that the hearing 
would be held on February 6, 1990, at 10:00 a.m. at Conference Room 
B-120, New Federal Building, 727 East Durango Street, San Antonio, 
Texas. Copies of the summary of telephone conference and the notice 
of hearing were served upon Respondent by certified mail. 


It is now 11:25 a.m. We have met in the appointed location at the 
appointed time and date. Mr. Diaz has not appeared at the hearing. 
I have received evidence from Complainant. Complainant was 
represented at the hearing by Kathleen Reiley who filed a notice of 
appearance on November 14, 1989. 


Complainant presented the testimony of John Hill, Gordon 
Johnson, James Moses and Dr. Bill Lowry. Complainant introduced 
into evidence five exhibits, Complainant’s Exhibits known as CX-1 
through 5. 


Based upon the evidence and the law, I make the following findings 
of fact, conclusions of law, and decision. 


1. Respondent Walter E. Diaz has a business address of 
1399 Simpson Drive, Eagle Pass, Texas 78852. Respondent’s 
last know residence is at 1895 Ricks Drive, Eagle Pass, Texas 
78852. 
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2. Respondent is a commercial hauler of livestock 
internationally. 


3. On May 10, 1988, John Hill, a United States Department 
of Agriculture PPQ inspector, observed a pickup truck pulling 
a gooseneck trailer at the port of entry between the United 
States and Mexico at Eagle Pass, Texas, at about 5:40 p.m. Mr. 
Hill noticed manure scattered across the floor of the trailer. He 
notified the driver that the truck needed to be inspected. Mr. 
Hill copied the license number of the truck. The truck 
proceeded past the port of entry into Texas. Mr. Hill 
telephoned the local police department at Eagle Pass and 
requested them to locate the vehicle. 


4. About 30 minutes later, the police escorted the truck and 
trailer with its driver back to the port of entry. Mr. Hill 
requested the driver to show him his driver’s license or other 
identification. The driver stated he did not have such 
documents. At that time, Mr. Hill examined the trailer and 


found that the trailer no longer had visible manure. He 
concluded that the trailer had been cleaned since he had last 
seen it. Mr. Hill was informed that the driver of the truck was 
Respondent Walter E. Diaz. 


5. James Moses, United States Department of Agriculture 
inspector, met with Walter E. Diaz at the English Trucking 
Yard the next day, May 11, 1988, and took a statement from 
Mr. Diaz in which Mr. Diaz acknowledged that he had driven 
the truck. 


6. On May 11, 1988, Gordon Johnson, a USDA mounted 
patrol inspector, together with James Moses, inspected the truck 
in question. They found manure on the trailer floor around the 
edges of plywood that covered portions of the trailer floor. 
Mr. Moses caused the trailer to be cleaned and disinfected by 
spraying the vehicle with chemical. 


7. Mr. Moses also took the statement of customs officer 
Augustine Estrada, CX-1, in which Mr. Estrada stated that he 
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did not smell or see any evidence of a chemical treatment of the 
trailer. 


8. Mr. Hill testified that the purpose of the inspections and 
cleaning and disinfection in accordance with 9 CFR, Section 
92.2(a) is that contaminated material such as manure can 
transmit diseases, noxious weeds, and prohibited insects into the 
United States. Inspection, cleaning and disinfection under this 
section is designed to eliminate or reduce the threat of such 
diseases, weeds and insects. 


9. I therefore conclude that on May 10, 1988, Respondent 
Walter E. Diaz violated 9 CFR, Section 92.2(a). I conclude that 
on May 10, 1988, Respondent also violated 9 CFR, Section 
92.2(a)(c). 


10. I agree with the testimony of Dr. Billi Lowry that these 
are very serious violations. Failure to have such vehicles 
inspected, cleaned and disinfected can result in the spread of 
animal disease, noxious weeds, and insects which can have a 
serious adverse effect upon agriculture in the United States. 


11. Although there was no record of previous violations by 
Respondent, these violations were deliberate. I therefore find 
that the assessment of a civil penalty of $500 for each of these 
two violations for a total of $1,000 is appropriate. 


Upon receipt of a copy of the transcript of the testimony of this 
hearing containing my decision from the bench, I will issue that 
decision in writing, subject to grammatical corrections. 


I affirm that decision and make the following order. 


Order 


Respondent, Walter E. Diaz, is assessed a civil penalty of $1,000.00 which 
shall be made payable to the "Treasurer of the United States" by certified 
check or money order and which shall be forwarded within 30 days from the 
effective date of this Order to: United States Department of Agriculture, 
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APHIS Field Servicing Office, Accounting Section, Butler Square West, Sth 
Floor, 100 North Sixth Street, Minneapolis, Minnesota 55403. 

This Order shall become final and effective 35 days after service of this 
Decision and Order upon Respondent, unless there is an appeal to the 
Judicial Officer pursuant to § 1.145 of the applicable Rules of Practice 
(7 CFR. § 1.145). 

[This Decision and Order became final May 24, 1990.-Editor] 
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HORSE PROTECTION ACT 


In re: ALVA G. CONLEY and MICKEY HENDERSON. 

HPA Docket No. D-88-48. 

Decision and Order as to Respondent Mickey Henderson filed October 26, 
1989, 


Failure to file answer - Showing of sore horse. 


Donald A. Tracy, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Horse Protection Act, as 
amended, 15 U.S.C. 1821 et seq. herein referred to as the Act, instituted by a 
complaint filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging that the 
respondents violated the Act and a regulation thereunder. 

Copies of the complaint and Rules of Practice, 7 C.F.R. §§ 1.130-1.151, 
governing proceedings under the Act were served upon respondents by the 
Hearing Clerk by certified mail. The letter of service informed respondents 
that they should file an answer pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material allegations 
contained in the complaint. 

Respondent Mickey Henderson has failed to file an answer within the time 
prescribed in the Rules of Practice. On August 29, 1989, complainant filed a 
motion for adoption of proposed decision and order as to respondent 
Henderson. Respondent Henderson has not responded to the motion. 
Accordingly, complainant’s motion is granted and the material facts alleged 
in the complaint, which are admitted by respondent Mickey Henderson’s 
failure to file an answer, are adopted and set forth herein as Findings of Fact. 

This decision and order is issued pursuant to section 1.139 of the Rules of 
Practice, 7 C.F.R. § 1.139. 
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Findings of Fact 


A. Respondent Mickey Henderson is an individual whose mailing address 
is Rural Route 1, Box 517, Olive Hill, Kentucky 41164. 

B. At all times material herein, respondent Mickey Henderson was the 
trainer of a horse identified as "H Dolly Dee" and entered said horse on May 
24, 1987, at the Grayson Jaycees Horse Show in Grayson, Kentucky ("Show’), 
while the horse was sore and in violation of the scar rule (9 C.F.R. § 11.3). 


Conclusions 


By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B), 
and section 11.3 of the regulations, 9 C.F.R. § 11.3. 


Order 


1. Respondent Mickey Henderson is assessed a civil penalty of $2,000 to 
be paid by certified check or money order made payable to the Treasurer of 
the United States. The respondent shall mail the check or money order to 
Donald A. Tracy, Office of the General Counsel, United States Department 
of Agriculture, Room 2014-South Building, Washington, D.C. 20250-1400. 

2. Respondent Mickey Henderson is disqualified for one year from 
entering, showing, or exhibiting any horse, directly or indirectly through any 
agent, employee, or other device, and from judging, managing, or otherwise 
participating in any horse show, exhibition, sale, or auction. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 17, 1990.-Editor.] 
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In re: ALVA G. CONLEY and MICKEY HENDERSON. 
HPA Docket No. D-88-48. 
Order Affirming Decision filed February 2, 1990. 


Donald A. Tracy, for Complainant. 
Respondents, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


On October 26, 1989, I issued a default decision and order as to 
respondent Mickey Henderson because of his failure to file a timely answer 
to the complaint. 

Thereafter, on November 3, 1989, respondent Henderson filed a letter 
claiming that he had in effect answered the complaint with an earlier letter. 
There was no earlier letter in the file. Respondent Henderson was therefore 
directed, in an order I issued on November 7, 1989, to file a response by 
November 24, 1989, giving specific information concerning the contents of the 
alleged earlier letter. The complainant was also directed to respond 
concerning any knowledge it had of an earlier letter from respondent. 

Respondent did not file a response. Complainant, however, did file a 
response stating that it had no knowledge of an earlier letter from respondent. 


Complainant further stated that it did not believe that respondent’s November 
3, 1989, letter raised any issue that warranted revision of the default decision. 

In these circumstances, I find no reason to set aside or rescind my earlier 
decision. Accordingly, the decision and order issued in this matter on October 
26, 1989, as to respondent Henderson is affirmed. 
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In re: ROSENBALM AVIATION, INC. 
P.Q. Docket No. 89-49. 
Decision and Order filed November 28, 1989. 


Admission of material allegations of complaint - Improper disposal of garbage. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the storage and movement of 
foreign origin garbage on certain means of conveyance (7 C.F.R. § 330.400 
and 9 C.F.R. § 94.5), hereinafter referred to as the regulations, in accordance 
with the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq.). 

This proceeding was instituted by a complaint filed on August 7, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
October 31, 1988, at Dayton International Airport, Vandalia, Ohio, 
respondent violated 7 C.F.R. §§ 330.400(b)(1) and 94.5(b)(1), because the 
respondent failed to unload foreign origin garbage from the Netherlands to 
an approved facility for incineration, sterilization or grinding, as required. 

Respondent filed a response to the complaint, admitting all the material 
allegations of the complaint, within the time provided by section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)). 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived its right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to section 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 
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Findings of Fact 


1. Respondent, Rosenbalm Aviation, Inc., is a company whose business 
address is Willow Run Airport, Ypsilanti, Michigan 48198. 

2. On or about October 31, 1988, at Dayton International Airport, 
Vandalia, Ohio, respondent violated 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 
94.5(b)(1), because the respondent failed to unload foreign origin garbage 
from the Netherlands to an approved facility for incineration, sterilization or 
grinding, as required. 


Conclusions 
By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and regulations promulgated thereunder. 


The following order is therefore issued. 


Order 


Respondent, Rosenbalm Aviation, Inc., is hereby assessed a civil penalty 
of two hundred fifty dollars ($250.00) which shall be payable to the "Treasurer 


of the United States" by a certified check or money order, and which shall be 
forwarded to: United States Department of Agriculture, APHIS Field 
Servicing Office, Accounting Section, Butler Square West, 5th Floor, 100 
North Sixth Street, Minneapolis, Minnesota 55403 within thirty (30) days from 
the effective date of this order. Respondent shall indicate on the certified 
check or money order that payment is in reference to P.Q. Docket No. 89-49. 
This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. 
1.145). 
, [This Decision and Order became final January 12, 1990.-Editor.] 
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In re: RUFINO AGUIRRE. 
P.Q. Docket No. 89-20. 
Decision and Order filed November 28, 1989. 


Failure to file answer - Importation of prohibited agricultural products. 


Patrice H. Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa et seq.) and the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151 et seq.) (Acts) by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated section 94.9 of regulations (9 C.F.R. § 94.9) and section 319.56 of the 
regulations (7 C.F.R. § 319.56) issued under the Acts. A copy of the 
complaint and the Rules of Practice governing proceedings under the Acts 
were served by certified mail on respondent by the Hearing Clerk on May 31, 
1989. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. 

Respondent’s failure to file an answer within the time prescribed by section 
1,136(b) of the Rules of Practice (7 C.F.R. § 1.136(b)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis 
for a hearing exists, the material allegations of fact in the complaint are 
adopted and set forth as the Findings of Fact. 
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Findings of Fact 


1. Rufino Aguirre, herein referred to as respondent, is an individual 
whose address is 1304 Rosario Street, Laredo, Texas 78040. 

2. On or about November 23, 1986, respondent imported into the United 
States at Laredo, Texas, from Mexico: 

a) 3 avocadoes, in violation of section 319.565(c) of the regulations (7 
C.F.R. § 319.56(c)), because the importation of avocadoes into the United 
States from Mexico is prohibited. 

b) 3 pounds of pork meat, in violation of section 94.9 of the regulations 
(9 C.F.R. § 94.9), because the importation of pork meat into the United States 
from Mexico, a country where hog cholera exists, is prohibited. 


Conclusions 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following order is issued. 


Order 


Respondent Rufino Aguirre is hereby assessed a civil penalty of seven 
hundred fifty dollars ($750.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this order to: 
USDA, APHIS Field Servicing Office, Accounting Section, Butler Square 
West, Sth Floor, 100 North 6th Street, Minneapolis, Minnesota 55403. 
Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 89-20. 

This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 20, 1990.-Editor.] 
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In re: ROSALBA ROBLES HEY. 
P.Q. Docket No. 89-15. 
Decision and Order filed February 23, 1990. 


Failure to file answer - Improper importation of fruit. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Plant Quarantine Act of August 
20, 1912, as amended (7 U.S.C. §§ 151-164a and 167) and regulations 
promulgated thereunder, by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture. The complaint alleged that the respondent had 
violated section 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)) issued 
under the Act. 

On December 15, 1988, the Hearing Clerk served respondent by certified 
mail with a copy of the complaint and with a copy of the rules of practice 
which govern proceedings under the Act. Respondent was informed in the 
complaint and in the letter of service that an answer should be filed with the 
Hearing Clerk within twenty (20) days after service of the complaint, that 
failure to deny or otherwise respond or plead specifically to any allegation in 
the complaint would constitute an admission of such allegation, and that 
failure to file an answer within the prescribed time would constitute an 
admission of the allegations in the complaint and a waiver of hearing. 
Respondent has failed to respond in any manner to allegations in the 
complaint and has failed to request an oral hearing. 

Respondent failed to file an answer within twenty (20) days after service 
of the complaint. On February 24, 1989 the Hearing Clerk notified 
respondent by regular mail that her answer had not been received within the 
time prescribed by the rules of practice. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the rules of practice (7 C.F.R. § 1.136(a)) constitutes an admission 
of the allegations in the complaint pursuant to section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.136(c)) and waiver of hearing pursuant to section 1.139 
of the rules of practice (7 C.F.R. § 1.139). Because no basis for a hearing 
exists, the material allegations of fact in the complaint are adopted and set 
forth below as Findings of Fact. 
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Findings of Fact 


1. Rosalba Robles Hey, respondent, is an individual whose mailing 
address is, 5916 Bobwhite, El Paso, Texas 79924. 

2. On or about June 25, 1986, the respondent imported from Mexico, 
three (3) fresh plums and three (3) fresh peaches in violation of section 
319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)) because the plums and 
peaches were not imported under permit, as required. 


Conclusions 


Respondent has failed to deny or otherwise respond to the allegations in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Act and the regulations issued under the Act. Therefore, the 
following order is issued. 


Order 


Rosalba Robles Hey is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded to: USDA, APHIS Field Servicing Office, Accounting Section, 
Butler Square West, Sth Floor, 100 North 6th Street, Minneapolis, Minnesota 
55403 within thirty (30) days from the effective date of this order. 

Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 89-15. This Order shall have the 
same force and effect as if entered after full hearing and shall be final and 
effective as to the respondent thirty-five (35) days after service of this decision 
and order upon respondent, unless respondent appeals to the Judicial Officer 
pursuant to Section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final April 17, 1990.-Editor.] 
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In re: AMERICAN TRANSPORT LINES, INC. 
P.Q. Docket No. 89-59. 
Decision and Order filed March 19, 1990. 


Failure to deny material allegations - Failure to hold auto valves for inspection upon 
importation. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the inspection of products under 
the Federal Plant Pest Act (7 C.F.R. §§ 330.100 et seq.), hereinafter referred 
to as the regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 
1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on September 12, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about March 8, 1989, respondent moved auto valves on wooden pallets into 
the United States from Brazil, in violation of 7 C.F.R. § 330.105(a), because 
the respondent did not hold the wooden pallets for inspection at Jacksonville, 
Florida, as required. 

The complaint was served upon Respondent by certified mail in 
accordance with section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
Respondent filed an answer in response to the complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), 
admitting the allegations of the complaint. 

In view of the aforementioned facts, respondent has admitted the material 
allegations in the complaint, and, therefore, respondent has waived his right 
to a hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). This Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
has admitted, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent, American Transport Lines, Inc., is a company whose 
mailing address is 815 North Haines Street, Jacksonville, Florida 32206. 
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2. On or about March 8, 1989, respondent moved auto valves on wooden 
pallets into the United States from Brazil, in violation of 7 C.F.R. § 
330.105(a), because the respondent did not hold the wooden pallets for 
inspection at Jacksonville, Florida, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and sections 330.105(a) of the regulations (7 C.F.R. § 
330.105(a)). Therefore, the following order is issued. 


Order 


Respondent, American Transport Lines, Inc., is hereby assessed a civil 
penalty of three hundred seventy five dollars ($375.00) which shall be made 
payable to the "Treasurer of the United States" by a certified check or money 
order, and shall be forwarded to: U.S. Department of Agriculture, Animal 
and Plant Health Inspection Service, Field Servicing Office, Accounting 
Section, Butler Square West, Sth Floor, 100 North Sixth Street, Minneapolis, 
Minnesota 55403 within thirty (30) days from the effective date of this order. 
Respondent shall indicate on the certified check or money order that payment 
is in reference to P.Q. Docket No. 89-59. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final May 2, 1990.-Editor.] 
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In re: PAN AMERICAN WORLD AIRWAYS. 
P.Q. Docket No. 90-7. 
Decision and Order filed March 20, 1990. 


Admission of material allegations in complaint - Improper disposal of garbage. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111), the Federal Plant Pest Act, as amended (7 U.S.C. 
§§ 150aa-150jj), the Plant Quarantine Act, as amended, (7 U.S.C. §§ 151-167) 
(Acts), and the regulations promulgated thereunder (7 C.F.R. §§ 330.400 et 
seq. and 9 C.F.R. §§ 94.5 et seq.), herein referred to as the regulations, in 
accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on December 13, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about April 6, 1989, April 16, 1989, May 24, 1989, May 30, 1989, July 18, 1989, 
July 19, 1989, July 22, 1989 and July 26, 1989, at Miami International Airport, 
Miami, Florida, respondent unloaded foreign origin garbage in violation of 7 
C.F.R. § 330.400(b) and 9 C.F.R. § 94.5(b)(1), because respondent failed to 
unload the garbage in tight, leak-proof covered receptacles, under the 
direction of an Animal and Plant Health Inspection Service inspector, to an 
approved facility for incineration, sterilization or grinding, as required. 

The complaint was served upon Respondent by certified mail in 
accordance with section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
Respondent filed an answer in response to the complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
In the answer respondent outlined corrective actions that have been 
implemented in response to the complaint. However, respondent failed to 
deny or otherwise respond to any of the allegations contained in the 
complaint. Pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), the failure to deny or otherwise respond to an allegation in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegation. 
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In view of the aforementioned facts, respondent has admitted the material 
allegations in the complaint, and, therefore, respondent has waived his right 
to a hearing pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). This Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
has admitted, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent, Pan American World Airways, hereinafter referred to as 
respondent is a company doing business in the State of Florida, which has a 
mailing address as P.O. Box 59-2055, Miami, Florida 33159. 

2. On or about April 6, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage at Gate E-6, in violation 
of 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent 
failed to unload the garbage in tight, leak-proof covered receptacles, under the 
direction of an Animal and Plant Health Inspection Service inspector, to an 
approved facility for incineration, sterilization or grinding, as required. 

3. On or about April 16, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage at Gate E-33, in violation 
of 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent 
failed to unload the garbage in tight, leak-proof covered receptacles, under the 
direction of an Animal and Plant Health Inspection Service inspector, to an 
approved facility for incineration, sterilization or grinding, as required. 

4. On or about May 24, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage, in violation of 7 C.F.R. 
§ 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 

5. On or about May 30, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage, in violation of 7 C.F.R. 
§ 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 

6. On or about July 18, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage, in violation of 7 C.F.R. 
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§ 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 

7. On or about July 19, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage, in violation of 7 C.F.R. 
§ 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 

8. On or about July 22, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage, in violation of 7 C.F.R. 
§ 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 

9. On or about July 26, 1989, at Miami International Airport, Miami, 
Florida, respondent unloaded foreign origin garbage, in violation of 7 C.F.R. 
§ 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1), because respondent failed to unload 
the garbage in tight, leak-proof covered receptacles, under the direction of an 
Animal and Plant Health Inspection Service inspector, to an approved facility 
for incineration, sterilization or grinding, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Act and 7 C.F.R. § 330.400(b)(1) and 9 C.F.R. § 94.5(b)(1) 
of the regulations. Therefore, the following order is issued. 


Order 


Respondent, Pan American World Airways, is hereby assessed a civil 
penalty of eight thousand dollars ($8,000.00) which shall be made payable to 
the "Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to: U.S. Department of Agriculture, Animal and Plant 
Health Inspection Service, Field Servicing Office, Accounting Section, Butler 
Square West, 5th Floor, 100 North Sixth Street, Minneapolis, Minnesota 55403 
within thirty (30) days from the effective date of this order. Respondent shall 
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indicate on the certified check or money order that payment is in reference 
to P.Q. Docket No. 90-7. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final May 3, 1990.-Editor.] 


In re: MATNANI FOODS CORP. aka KOREA HOUSE FOODS and 
PALAMA SUPER MARKET. 

P.Q. Docket No. 89-45. 

Decision and Order filed March 22, 1990. 


_ Failure to file answer - Importation of prohibited fruit. 


Sheila H. Novak, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables into the United States (7 C.F.R. §§ 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seg. and 380.1 et seq. and 9 C.F.R. §§ 93.1 et seq. 

This proceeding was instituted by a complaint filed on August 2, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
January 28, 1988, the respondents moved from Korea at least 39 boxes of 
Korean sand pears, Pyrus Pyrifolia, to Los Angeles, California in violation of 
section 319.56 (c) of the regulations (7 C.F.R. § 319.56 (c)), because the 
importation of such fruit into California from Korea is prohibited. 

The respondents failed to file an answer to the complaint within the time 
prescribed by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136 (c)). 
Under this section, the failure to file an answer within the prescribed time 
shall be deemed an admission of the allegations in the complaint. The failure 
to file an answer also constitutes a waiver of hearing pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 
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Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1, Matnani Foods Corporation, hereinafter referred to as the respondent, 
is a company whose business address is 617 S. Stanford Avenue, Los Angeles, 
California 90021. 

2. Palama Super Market, herein referred to as the respondent, is a 
company whose business address is 1210 Dillingham Boulevard, Honolulu, 
Hawaii 96817. 

3. On or about January 28, 1988, the respondents moved from Korea at 
least 39 boxes of Korean sand pears, Pyrus Pyrifolia, to Los Angeles, 
California in violation of section 319.56 (c) of the regulations (7 C.F.R. § 
319.56 (c)) because the importation of such fruit into California from Korea 
is prohibited. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondents have violated section 319.56 (c) of the regulations (7 C.F.R. § 
319.56 (c)). 

Therefore, the following order is issued. 


Order 


The respondent Matnani Foods Corporation is hereby assessed a civil 
penalty of five hundred dollars ($500.00). The respondent Palama Super 
Market is hereby assessed a civil penalty of three hundred seventy five dollars 
($375.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: United 
States Department of Agriculture, APHIS Field Servicing Office, Accounting 
Section, Butler Square West, 5th Floor, 100 North Sixth Street, Minneapolis, 
Minnesota 55403 within thirty (30) days from the effective date of this order. 
Respondent shall indicate that payment is in reference to P.Q. Docket No. 
89-45. 
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This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
decision and order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 7, 1990.-Editor.] 


In re: AMERICAN AIRLINES. 
P.Q. Docket No. 89-53. 
Decision and Order filed March 19, 1990. 


Failure to file answer - Improper disposal of garbage. 


Kathleen Reiley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the regulation of certain garbage 
(7 C.F.R. § 330.400 and 9 C.F.R. § 94.5), herein referred to as the regulations, 
in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 
et seq. 

This proceeding was instituted by a complaint filed on October 18, 1989, 
filed by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about March 13, 1989, at San Juan, Puerto Rico, respondent unloaded foreign 
origin garbage in violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 
94.5(g)(1), because the garbage was not removed to an approved facility for 
incineration, sterilization or grinding, as required. 

Respondent failed to file an answer to the complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint is deemed, for purposes of this proceeding, an admission of said 
allegations. The failure to file an answer also constitutes a waiver of hearing 
pursuant to § 1.139 of the Rules of Practice (9 C.F.R. § 1.139). 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
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has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. American Airlines, hereinafter referred to as the respondent, is a 
company whose mailing address is Luis Munoz Marin International Airport, 
Isla Verde, Puerto Rico 00913. 

2. On or about March 13, 1989, the respondent, at San Juan, Puerto Rico, 
unloaded foreign origin garbage in violation of 7 C.F.R. § 330.400(g)(1) and 
9 C.F.R. § 94.5(g)(1), because the garbage was not removed to an approved 
facility for incineration, sterilization or grinding, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. § 94.5(g)(1). 
Therefore, the following order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred twenty- 
five dollars ($325.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 
United States Department of Agriculture, APHIS Field Servicing Office, 
Accounting Section, Butler Square West, 5th Floor, 100 North Sixth Street, 
Minneapolis, Minnesota 55403 within thirty (30) days from the effective date 
of this order. Respondent shall indicate that payment is in reference to P.Q. 
Docket No. 89-53. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
decision and order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 9, 1990.-Editor.] 
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In re: MICHAEL GUNTHER. 
P.Q. Docket No. 88-31. 
Decision and Order filed October 25, 1989. 


Failure to file answer - Improper importation of produce. 


Christine M. O’Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables into the United States (7 C.F.R. § 319.56 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seg. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on September 9, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about December 29, 1987, respondent moved three sapodillas interstate from 
Jamaica to New York in violation of section 319.56-2(e) of the regulations (9 
C.F.R. § 319.56-2(e)), because he failed to obtain a permit for importation. 

The complaint served upon respondent by certified mail was returned 
unclaimed. On January 23, 1989, a copy of the complaint was sent to 
respondent by regular mail in accordance with section 1.147 of the Rules of 
Practice (7 C.F.R. 1.147). Respondent failed to file a response to the 
complaint within the time provided by section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)). In accordance with section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)), such failure to deny or otherwise respond to an 
allegation in the complaint is deemed, for purposes of this proceeding, an 
admission of said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 
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Findings of Fact 


1. Respondent, Michael Gunther, hereinafter referred to as the 
respondent is an individual whose mailing address is 92 Birch Road, North 
Amityville, New York 11701. 

2. Onor about December 29, 1987, respondent moved three (3) sapodillas 
interstate from Jamaica to New York in violation of section 319.56-2(e) of the 
regulations (9 C.F.R. § 319.56-2(e)), because he failed to obtain a permit for 
importation. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and section 319.56-2(e) of the regulations (7 C.F.R. § 
319.56-2(e)). Therefore, the following order is issued. 


Order 


Respondent Michael Gunther, is hereby assessed a civil penalty of three 
hundred and seventy-five ($375.00) which shall be made payable to the 
"Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to the U.S. Department of Agriculture, Animal and Plant 
Health Inspection Service, Field Servicing Office, Accounting Section, Butler 
Square West, Sth Floor, 100 North Sixth Street, Minneapolis, Minnesota 
55403 
within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final June 12, 1990.-Editor] 
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In re: ANH HAI. 
P.Q. Docket No. 89-29. 
Decision and Order filed February 9, 1990. 


Movement of prohibited fruit - Failure to file answer. 


Jeffrey S. Bloxsome, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of fruits and 
vegetables into the continental United States from Hawaii (7 C.F.R. § 318.13- 
2(a)(1)), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.130 et seq. and 
380.1 et seq.). 

This proceeding was instituted by a complaint filed on April 3, 1989, by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
November 14, 1988, respondent moved one container of guava, sugar apple 
and otaheite fruit from Hawaii to Long Beach, California, in violation of 
section 318.13-2(a)(1) of the regulations, because such fruits are prohibited 
from such movement. 

Respondent filed a response to the complaint, admitting all the material 
allegations of the complaint, within the time provided by section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)). 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived her right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to section 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Respondent, Anh Hai, is an individual whose mailing address is 89-431 
Mokiawe Street, Nanakuli, Hawaii 96792. 





2%68 PLANT QUARANTINE ACT 


2. On or about November 14, 1988, respondent moved one container of 
guava, sugar apple and otaheite fruit from Hawaii to Long Beach, California, 
in violation of section 318.13-2(a)(1) of the regulations (7 C.F.R. § 318.13- 
2(a)(1)), because such fruits are prohibited from such movement. 


Conclusions 
By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and regulations promulgated thereunder. 


The following order is therefore issued. 


Order 


Respondent, Anh Hai, is hereby assessed a civil penalty of one hundred 
twenty-five dollars ($125.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and which shall be 
forwarded to: United States Department of Agriculture, APHIS Field 
Servicing Office, Accounting Section, Butler Square West, 5th Floor, 100 
North Sixth Street, Minneapolis, Minnesota 55403 within thirty (30) days from 


the effective date of this order. Respondent shall indicate on the certified 

check or money order that payment is in reference to P.Q. Docket No. 89-29. 
This order shall have the same force and effect as if entered after a full 

hearing and shall be final and effective thirty five (35) days after service of this 

Default Decision and Order upon respondent, unless there is an appeal to the 

Judicial Officer pursuant to section 1.145 of the Rules of Practice (7 C.F.R. 

1.145). 
: [This Decision and Order became final June 12, 1990.-Editor] 
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In re: UNITED AIRLINES FLIGHT KITCHEN. 
P.Q. Docket No. 90-3. 
Decision and Order filed May 1, 1990. 


Failure to file timely answer - Improper disposal of garbage. 


Respondent assessed penalty of $375.00 for failing to unload foreign origin garbage in tight, 
leak-proof receptacle under direction of an APHIS inspector to an approved disposal system. 


Sheila H. Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the regulations of certain garbage 
(7 C.F.R. § 330.400 and 9 C.F.R. § 94.5), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on October 18, 1989 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about June 16, 1989, at Honolulu International Airport, respondent unloaded 
foreign origin garbage in violation of 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. 
§ 94.5(f)(1) because respondent failed to remove the garbage in tight, leak- 
proof receptacles, under the direction of an Animal and Plant Health 
Inspection Service inspector, to an approved facility for incineration, 
sterilization, or grinding into an approved sewage system, as required. 

The respondent failed to file an answer to the complaint within the time 
prescribed by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)).’ 
Under this section, the failure to file an answer within the prescribed time 
shall be deemed an admission of the allegations in the complaint. The failure 
to file an answer also constitutes a waiver of hearing pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). Further, the respondent’s timely 
answer admitted the material allegations of the complaint. 


'The file shows that the complaint was received by respondent on October 26, 1989, and that 
it prepared an answer dated November 15, 1989, which was not received by the Hearing Clerk 
until November 22, 1989. Respondent’s answer was therefore not timely filed. However, since 
no hearing is required, the fine is reduced as requested by complainant. 
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Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. United Airlines Flight Kitchen, hereinafter referred to as the 
respondent, is a company doing business in the State of Hawaii, which has a 
mailing address of Honolulu International Airport, Honolulu, Hawaii 96819. 

2. On or about June 16, 1989, at Honolulu International Airport, 
respondent unloaded foreign origin garbage in violation of 7 C.F.R. § 
330.400(g)(1) and 9 C.F.R. § 94.5(f)(1) because respondent failed to remove 
the garbage in tight, leak-proof receptacles, under the direction of an Animal 
and Plant Health Inspection Service inspector, to an approved facility for 
incineration, sterilization, or grinding into an approved sewage system, as 
required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated sections 330.400(g)(1) and 94.5(f)(1) of the regulations 
(7 C.F.R. § 330.400(g)(1) and 94.5(f)(1) of the regulations (7 C.F.R. § 330.400 
and 9 C.F.R. § 94.5(f)(1). 

Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 
United States Department of Agriculture, APHIS Field Servicing Office, 
Accounting Section, Butler Square West, Sth Floor, 100 North Sixth Street, 
Minneapolis, Minnesota 55403 within thirty (30) days from the effective date 
of this Order. Respondent shall indicate that payment is in reference to P.Q. 
Docket No. 90-3. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
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Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final on June 12, 1990.-Editor] 
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In re: WINDY CITY MEAT CO., INC. 
FMIA Docket No. 88-7, PPIA Docket No. 88-2, I&G Docket No. 88-1. 
Decision and Order filed January 30, 1990. 


Felony conviction - Giving a thing of value to a meat grader - Causing mail to be delivered in 
furtherance of a scheme to defraud. 


The Judicial Officer affirmed the order by Judge Kane (ALJ) withdrawing inspection services 
indefinitely from respondent, and withdrawing meat grading and acceptance services for 10 years, 
because of the felony convictions of Seymour Sacks, respondent’s president and owner, involving 
the giving of a thing of value to a meat grader, and causing mail to be delivered in furtherance 
of a scheme to defraud. The felony convictions of Seymour Sacks strike at the heart of the 
Federal programs to assure a safe and wholesome product, properly graded. The ALJ properly 
determined that even if all of the mitigating circumstances presented by respondent at the 
hearing are considered, respondent is still, nonetheless, unfit to engage in any business requiring 
inspection services and unfit to receive Federal meat grading and acceptance services. 


Harold Reuben, Joseph Pembroke, and Jon Seward, for Complainant. 
Royal B. Martin, Jr., and Daniel T. Hartnett, Chicago, IL, for Respondent. 
Initial decision issued by Paul Kane, Administrative Law Judge. 

Decision and Order issued by Donaid A. Campbell, Judicial Officer. 


This is an administrative action under the Federal Meat Inspection Act (21 
US.C. § 601 et seq.), the Poultry Products Inspection Act (21 U.S.C. § 451 et 
seq.), and the Agricultural Marketing Act of 1946 (7 U.S.C. § 1621 et seq.), in 
which an initial Decision and Order was filed on May 26, 1989, by 
Administrative Law Judge Paul Kane (ALJ) withdrawing inspection services 
indefinitely from respondent, and withdrawing meat grading and acceptance 
services for 10 years, because of the felony convictions of Seymour Sacks, 
respondent’s president and owner, involving the giving of a thing of value to 
a meat grader, and causing mail to be delivered in furtherance of a scheme 
to defraud. 

On June 23, 1989, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case was 
referred to the Judicial Officer for decision on September 19, 1989. 
Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
are not complex, prior cases are persuasive as to the result here, the case has 


been thoroughly briefed, and oral argument would seem to serve no useful 
purpose. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date is changed in view of the appeal. Additional 
conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


On March 18, 1988, the Acting Administrator of the Food Safety and 
Inspection Service of the Department of Agriculture, issued a complaint 
alleging that Windy City Meat Co., Inc., hereinafter respondent or Windy City, 
is unfit to engage in any business requiring the inspection services of the 
Department pursuant to the Federal Meat Inspection Act (Mar. 4, 1907, Ch. 


2907, 34 Stat. 1260; Renumbered and Amended Pub.L. 90-201, Dec. 15, 1967, 
81 Stat. 584; Amended Pub.L. 96-88, Oct. 17, 1979, 93 Stat. 695; Amended 
Pub.L. 99-641, Nov. 10, 1986, 100 Stat. 3567),’ hereinafter FMIA, and the 
Poultry Products Inspection Act (Pub.L. 85-172, Aug. 28, 1957, 71 Stat. 441; 
Pub.L. 90-492, Aug. 18, 1968, 82 Stat. 791), hereinafter PPIA.” 

Further, by complaint filed March 24, 1988, the Administrator of the 
Agricultural Marketing Service of the Department of Agriculture, alleges that 
respondent is unfit to receive Federal meat grading and acceptance services 
pursuant to the Agricultur[al] Marketing Act of 1946 (Aug. 14, 1946, ch. 966, 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1068 (1982). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


121 U.S.C.A. § 601 et seq. (West 1972 and Supp. 1989). 


21 U.S.CA. § 451 et seq. (West 1972 and Supp. 1989). 
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Title II, § 202, 60 Stat. 1087; Aug. 9, 1955, ch. 632, 69 Stat. 553; Pub.L. 95-113, 
Sept. 29, 1977, 91 Stat. 920; Pub.L. 97-31, Aug. 6, 1981, 95 Stat. 153; Pub.L. 
98-403, Aug. 28, 1984, 98 Stat. 1480; Pub.L. 98-443, Oct. 4, 1984, 98 Stat. 
1708), hereinafter AMA,’ and the Department’s regulations at 7 C.F.R. Part 
54. 

By answers filed by counsel on behalf of the respondent on May 16, 1988, 
admissions are made to the essential allegations of the complaints, but denials 
are expressed that respondent is unfit to engage in businesses requiring 
inspection pursuant to the FMIA and the PPIA and that admitted acts of 
principals of respondent do not constitute grounds for the withdrawal of meat 
grading and acceptance services pursuant to the AMA and the Secretary’s 
regulations. Averments are also advanced by respondent’s answers, asserting 
that the withdrawal of the Department’s services would be inappropriate and 
that respondent is not unfit to engage in the meat packing business as there 
has been no danger to consumers and no history of other compliance 
problems. Respondent’s answers also aver that conditions which led to the 
criminal convictions of Messrs. Sacks and Rudnicki have been eliminated; that 
Mr. Sacks enjoys a good reputation; that Mr. Rudnicki is no longer employed 
by respondent; and that the shared responsibilities of corporate officers would 
now prevent a recurrence of the briberies which are the crux of the litigation 
presently involving respondent. 

The FMIA requires that the Secretary of the Department of Agriculture 
cause the inspection of livestock‘ and meat and meat food products? in order 
to prevent the consumption by humans of adulterated products. The PPIA 
requires the same type of inspections for poultry products. These are 
mandatory inspections, conducted in order to assure wholesomeness. If 
wholesome, the products, or containers of such, are marked or labelled, 
"Inspected and Passed" and thereafter directed into commerce. The AMA 
fosters and enhances the distribution and marketing of a host of agriculture 


*7 U.S.CA. § 1621 et seq. (West 1973 and Supp. 1989). 
“21 U.S.CA. § 603. 


921 U.S.C.A. § 606. A brief history of the rationale requiring this legislation is found in Combs 
v. U.S., 98 F.Supp. 749 (D.Vt. 1951). 


$21 U.S.CA. § 455. 
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products, including livestock, poultry and ". . . any products thereof, .. . ."” 
The programs authorized by the AMA provide for inspection, grading and 
certification activities which result in product uniformity in class, quality, 
quantity and condition. Meat and poultry products, subjected to this 
inspection are marked and labeled, for example, "Choice" or "Grade A." 
However, these are voluntary programs, which ", . . . no person shall be 
required to use... ." 

The Secretary of the Department of Agriculture may withdraw inspection 
services required under the FMIA from any establishment if anyone 
responsibly connected to it has been convicted of any felony.” The Secretary 
may also withdraw inspection services required under the PPIA from any 
establishment if anyone responsibly connected to it has been convicted of any 
felony involving fraud or bribery.’° The Secretary is authorized by the AMA 
to perform inspection and grading activities for those establishments 
requesting such, ". . . under such rules and regulations as the Secretary may 
prescribe, ....""' The Secretary has issued regulations which provide for the 
withdrawal of inspection and grading services for meat and meat products 
producing establishments which employ any person who has given money to 
any employee of the Department or in any manner ". . . violated subsection 


203(h) of the AMA ...."” The Secretary’s regulations further provide for 
the debarment of any person at establishments processing poultry for giving 
money to any employee of the Inspection Service.” 

A public hearing was conducted on November 21 and 22, 1988 in Chicago, 
Illinois to receive evidence relating to the issues established by the complaints 


77 U.S.CA. §§ 1621, 1626. 

7 US.CA. § 1622(h). 

921 U.S.CA. § 671(a) effective Nov. 10, 1986. 

21 U.S.CA. § 467(a) effective Aug. 18, 1968. 

"7 U.S.CA. § 1622(h). 

27 CF.R. § 54.11(a)(1)(x). Subsection 203(h) of the AMA is 7 U.S.C.A. § 1622(h). 


7 C.F.R. §§ 70.40, 70.44. 
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and answers,“ subsequent to the entry of an Order Consolidating these 
matters for hearing purposes as filed on August 12, 1988. Counsels’ proposed 
findings of fact, conclusions and briefs, were filed January 30, 1989. To the 
extent indicated, counsels’ proposals are adopted. All other proposed findings, 
conclusions and arguments are rejected as irrelevant or lacking evidentiary or 
legal basis. The interests of the Department have been represented by Harold 
Reuben, Esq., Joseph Pembroke, Esq., and by Jon Seward, Esq., Washington, 
D.C. The interests of respondent have been represented by Royal B. 
Martin, Jr., Esq., and Daniel T. Hartnett, Esq., Silets and Martin, Ltd., 
Chicago, Illinois. 

As used herein, "TR" refers to the transcript of the hearing held in these 
matters on November 21 and 22, 1988. "CX" refers to the numbered exhibits 
offered by complainant’s counsel. "RX" refers to exhibits offered by 
respondent’s counsel on behalf of respondent at that hearing. 

Upon consideration of all the matters of record, the following Findings of 
Fact are made and Conclusions of Law are reached. As a result thereof, 
there is issued herein a Consolidated Initial Decision, and the orders, as 
requested by complainant’s counsel, shall be issued. 


Findings of Fact 


1, Windy City Meat Company, Inc., is a corporation, operating a meat 
processing establishment at 6915 South State Street, Chicago, Illinois 60637. 
(Complaints, Answers) 

2. Respondent and Mr. Seymour Sacks, personally, are now, and at all 
times relevant herein were, recipients of Federal meat and poultry products 
inspection services at respondent’s establishment under Title I of the FMIA 
and under the PPIA. Mr. Seymour Sacks and respondent have received 
inspection services for meat since 1977 and for poultry since 1982. 
(Complaint, FMIA 88-7, PPIA 88-2, Answer; CX 1) 

3. Respondent was, at all times relevant herein, at its establishment a 
recipient of Federal meat grading and acceptance services provided by the 
Agricultural Marketing Service. (Complaint, I&G [88-1], Answer) 


“This hearing was conducted and these present initial decisions and orders are issued, 
according to the requirements of the Administrative Procedure Act, 5 U.S.C.A. §§ 555, 556, 557, 
558, and in accordance with the Department’s Rules of Practice and Procedures, 7 C.F.R. §§ 
1.130, et seq., 50.1, et seq., 54.11(a)(2), 9 C.F.R. §§ 335.10, et seq., 381.230 et seq. 
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Respondent discontinued the use of Federal grading services in 1985. (TR, 
p. 161) 

4. Mr. Seymour Sacks is now, and at all times relevant herein was, 
responsibly connected with respondent as its corporate president (Complaints, 
Answers), and is its owner and principal employee. (TR, pp. 140, 143, 198, 
203-4) 

5. Mr. Richard Rudnicki was responsibly connected with respondent as 
respondent’s plant superintendent. (Complaints, Answers) 

6. On or about November 30, 1987, in the United States District Court for 
the Northern District of Illinois, Eastern Division, Seymour Sacks was 
convicted of knowingly, willfully and unlawfully giving a thing of value to a 
meat grader of the United States Department of Agriculture, a public official, 
for official acts to be performed by him, and causing mail to be delivered in 
furtherance of a scheme to defraud, in violation of 18 U.S.C. §§ 201(f) and 
1341. These acts were committed by Seymour Sacks while in the scope of his 
employment by, or agency of, Windy City. (Complaints, Answers; CX 2, 3, 5) 

7. On or about November 30, 1987, in the United States District Court for 
the Northern District of Illinois, Eastern Division, Richard Rudnicki was 
convicted of knowingly, willfully and unlawfully supplementing the salary of an 
employee of the executive branch of the United States government, to wit: a 
meat grader of the U.S. Department of Agriculture, by giving him meat as 
compensation for his services as a meat grader in violation of 18 U.S.C. § 
209(a). These acts were committed by Richard Rudnicki while in the scope 
of his employment by, or agency of, Windy City. (Complaint, Answers; CX 
2, 4, 6) 

8. Counsel to Mr. Sacks admitted during the sentencing hearing in the 
United States District Court for the Northern District of Illinois, Eastern 
Division, on November 30, 1987, that money or meat was previously given to, 
at least four other official meat graders engaged at Windy City’s 
establishment. (CX 7, p. 10; respondent’s proposed finding #148, p. 18, 
January 30, 1989) These were in addition to the acts which led to the 
conviction of Windy City’s responsible officials, as described in Findings 6 and 
7 herein. 

9. On August 8, 1984, Mr. Sacks acknowledged that he had paid five 
Federal graders and one State of Illinois inspector money and/or meat (TR, 
pp. 164-5) in addition to the acts which led to the convictions described in 
Findings 6 and 7 herein. 

10. Mr. Richard Rudnicki is no longer employed by respondent. (TR, p. 
12) 
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11. Mr. Seymour Sacks has devoted at least 30 years to respondent and the 
meat packing industry. Windy City has employed Mr. Sacks’ sons in various 
capacities, but Mr. Sacks retains ownership and operating control of Windy 
City. Mr. Sacks’ sons could not operate Windy City without Mr. Sacks’ 
authority and control. Windy City’s creditors, suppliers, and customers 
require Mr. Sacks’ presence as the corporation’s principal. (TR, pp. 139, 142- 
4, 201, 205) 

12. Absent the above described felony conviction, Mr. Seymour Sacks 
enjoys a good reputation in the community in which Windy City is located and 
Mr. Seymour Sacks has conducted his business affairs in a responsible 
manner. (RX 2-9; TR, pp. 172, 184-5, 190) 

13. On June 26, 1979, the Department of Agriculture, by publication in the 
Federal Register, provided public notice of a policy according to which 
inspection or grading and acceptance services are to be withdrawn from 
establishments employing individuals convicted of bribery. (CX 8) 


Discussion 


The Secretary proposes to exercise that statutory authority granted at 21 
US.C.A. §§ 671(a) and 467(a), which was in full force and effect as of the 
date of the convictions of Messrs. Sacks and Rudnicki on November 30, 1987. 
That authority is explicit. It displays Congress’ intent that the meat and 
poultry packing industries are to be operated by individuals who have not 
tainted themselves by the performance of acts which result in felony 
convictions of any type (21 U.S.C.A. § 671) or of any type involving fraud or 
bribery (21 U.S.C.A. § 467). There is scant equivocation in these statutes. 
They are not sliders on a back corner. They are so straightforward, that their 
strict character encourages arguments to the effect that rigidity precludes their 
application. 

However, these statutes will be applied in this present matter, as they have 
in other cases. 

Mr. Seymour Sacks was charged and convicted with the knowing, wilful 
and unlawful giving of a thing of value, i.e., money, to a public official for 
official acts to be performed by him, and causing mail to be delivered in 
furtherance of a scheme to defraud in violation of 18 U.S.C. §§ 201(f) and 
1341. (Finding 6) Windy City’s employee, Richard Rudnicki, was charged 
with the knowing, wilful and unlawful supplementation of the salary of a meat 
grader employed by the Department of Agriculture in violation of 18 U.S.C. 
§ 209(a). These convictions, particularly those of Mr. Sacks, jeopardize Windy 
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City’s right to participate in the meat packing industry, for Congress has 
determined that the convictions of responsibly connected” individuals may 
preclude their employers from the distribution of meat or meat products, and 
graded items thereof, in commerce. This result is obtained by the application 
of the law and of the Department’s regulations. Windy City’s right to the 
Department’s services is rightfully concluded. Utica Packing Co. v. Block, 781 
F.2d 71 (6th Cir. 1986)'*; Wyszynski Provision Co. v. Secretary of Agriculture, 
538 F.Supp. 361 (E.D. Pa. 1982); Toscony Provision Co. v. Block, 538 F.Supp. 
318 (D.N.J. 1982), aff'd, 782 F.2d 1031 (3d Cir. 1986); Great American Veal 
Co., 45 Agric. Dec. 1770 (1986), aff'd, No. 86-3998 (D.N.J. Oct. 27, 1987) 
(1987 WL 19011) [, consent order, No. 86-3998 (D.N.J. Jan. 12, 1990)]; Apex 
Meat Co., Inc., 44 Agric. Dec. 1855 (1985), aff'd, No. 85-3189 (D.D.C. Sept. 
19, 1986) (unpublished), aff'd per curiam, No. 86-5627 (D.C. Cir. Sept. 16, 
1987) (unpublished); 3-D Meat, Inc., 41 Agric. Dec. 1533 (1982); Norwich Beef 
Co., 38 Agric. Dec. 380 (1979), aff'd, No. H-79-201 (D. Conn. Feb. 6, 1981), 
appeal dismissed, [No. 81-6080] (2d Cir. Jan. 22, 1982) (unpublished). 

There are suggestions in these cases that it would not be inappropriate to 
examine the predicate acts leading to the felonies of Windy City’s owner and 
employee,’ Seymour Sacks. Norwich Beef Co., id. at 396. 

Mr. Sacks has been in the meat industry for a substantial number of years. 


His business, Windy City, is physically located in Chicago’s south side, and in 
a neighborhood suffering from social and economic disadvantages. Mr. Sacks’ 
business has been a stabilizing influence in that environment and he has 
personally engaged in activities which have improved the opportunities for 
nearby residents and his employees. 


521 U.S.CA. §§ 671(a), 467(a) provide that: 


"...@ person shall be deemed to be responsibly connected with the business if he was 
a partner, officer, director, holder, or owner of 10 per centum or more of its voting 
stock or employee in a managerial or executive capacity." 


The underlying history of this case is as follows: Utica Packing Co., 39 Agric. Dec. 590 
(1980), aff'd, 511 F. Supp. 655 (E.D. Mich. 1981), remanded, as Utica Packing Co. v. Bergland, 
705 F.2d 460 (6th Cir. 1982) (unpublished), decision on remand, 44 Agric. Dec. 2724 (1982), final 
decision on reconsideration, 43 Agric. Dec. 373 (1984), aff'd, No. 80-72742 (E.D. Mich. Mar. 12, 
1985), rev'd and remanded, 781 F.2d 71 (6th Cir. 1986). 


‘7As Mr. Rudnicki’s employment has been concluded, it is not necessary to pursue an analysis 
of his participation in the crimes afflicting respondent. 
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However, Mr. Sacks’ perception of the competitive nature of the meat 
packing industry led him to believe that efficient production could not be 
obtained without giving money, meat or other forms of inducement to those 
‘government employees who were assigned to perform official functions in his 
plant. 

These employees are paid salaries by the government. The meat packers 
are required to reimburse the government for the salaries of each federal 
grader stationed in each packing plant."* Therefore, the employment of the 
minimum number of graders reduces the total production costs in each 
packing house. The testimony in this record reveals that Mr. Sacks was 
familiar with operating expenses as he directed the production of hamburger 
and other meat products in such tonnages as to have normally required the 
services of 3 graders. (TR, pp. 102, 108, 113) However, in February, April 
and May of 1984 (CX 2, 3, 5), Mr. Sacks requested and received the services 
of but one grader, who was bribed to certify meats the grader never examined. 
(TR, pp. 89-93, 150-51) While the assignment of graders to the industry 
required coordination with the Department in order to achieve efficient 
scheduling of work hours, graders were generally available to meet 
respondent’s needs. (TR, pp. 70-71, 108-09) Additionally, Findings 8 and 9 
herein reveal that Mr. Sacks had previously, over a twenty-year period, given 
money or meat to other graders. Mr. Sacks justified these transgressions as 
but necessary incidentals of the meat packing business, because graders could 
intentionally or unintentionally sabotage the business to which they were 
assigned. Acts of misfeasance, nonfeasance and malfeasance could easily put 
a packer to a significant competitive disadvantage. These acts included, but 
were not limited to, absence from duty, intoxication and destruction of 
certificates. (TR, pp. 145-150) However, Mr. Sacks never advised the 
supervisors of these graders that irregularities existed in job performances. 
(TR, p. 162) Instead, Mr. Sacks believed it to be more efficacious to seek 
loyalty and efficiency through bribes. As it happened, he gave money to a 
Federal grader, who, in the vernacular, was "... wired... ." This led to the 
hard-core evidence (TR, pp. 88-89; CX 7, p. 20) supporting the indictments 
upon which convictions for bribery and fraud were entered. (Findings 6, 7) 


6Graders’ fees are paid by the packers according to schedules published at 7 C.F.R. § 54.27. 
The costs of inspection services performed pursuant to 21 U.S.C.A. § 606(a)(1) are those of the 
Department pursuant to 21 U.S.C.A. § 695. However, fees for overtime inspection services are 
collected from packers pursuant to 7 U.S.C.A. § 394 and fees for inspections of meats from 
exotic animals are also collected from the packers pursuant to 9 C.F.R. § 350.7. 
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Subsequently, Mr. Sacks appeared for sentencing. The prosecuting 
attorney urged that Mr. Sacks be incarcerated and fined. The prosecutor 
urged stiff penalties in order to deter other meat packers from the same type 
of conduct which led to Mr. Sacks’ conviction. The argument was presented, 
in part, as follows: 


There is a specifically deterrable group of somewhat over a hundred 
meat packers in the City of Chicago, and within two or maybe three 
hours after the time the court imposes sentence in this case, each of 
those meat packers is going to know whether or not cooperation or 
corruption is the more advantageous course. They are all going to 
know whether or not they should hazard the wrath of the graders by 
cooperating with law enforcement, by standing up to graders that they 
believe are shaking them down, or that have been unduly harsh, or by 
making complaints, or whether it is simply more profitable to simply 
go ahead and pay them off because all you have on the other side is 
some probation, some public service, and you can do business as usual. 
This court has that small and specific group that is going to know 
about the sentence, and that group is a specifically deterrable group, 
and it is one that probably in many cases has engaged in conduct much 
more aggravated than that of Mr. Sacks. In many cases, perhaps not. 
But the payment of graders in the city is a widespread problem. It is 
not something that is limited to Windy City, and it is something that 
must be brought to a halt. If the court shows that it is safer to pay the 
grader, then that practice will continue. If the court shows that there 
are substantial costs in paying the grader and getting caught, then in 
fact perhaps we will have and the Department of Agriculture will have 
some assistance from the court in curtailing that practice. (CX 7, p. 
22) 


The examination of these predicate acts performed by a". . . responsibly 
connected . . ." individual, Mr. Sacks, reveals that Mr. Sacks gave money to a 
number of meat graders assigned to duties in his plant over a period of years. 
Evidence obtained by one of these graders led to the convictions of felonious 
crimes, including that of bribery of a Federal employee legally assigned to 
respondent’s meat packing plant. There can be no justification for these acts. 
There can be no amelioration based on Mr. Sacks’ family standing, personal 
reputation or successful rehabilitation. There can be no doubt that Congress 
intended the Secretary to excise firms employing individuals who would 
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besmirch the confidence of the meat packing industry and consuming public 
by the performance of base acts. The bribes given by Mr. Sacks directly 
rendered suspect the function of the meat grading processes and displayed a 
threat to the safe food supply of the nation. Respondent, under the control 
and direction of Mr. Sacks, must therefore, exit the interstate meat trade 
according to the mandates of the accompanying order. 

Respondent’s counsel argues that the hearing conducted in this matter 
could not be considered "fair", if a so-called per se rule were to be applied. 
Counsel also suggests that the application of a per se rule would demonstrate 
a failure of the administrative law judge’s independence and a frustration of 
the respondent’s rights to the fair hearing guaranteed by the Federal 
Constitution. (Respondent’s brief, pp. 29-30, January 30, 1989) 

The so-called per se rule to which counsel refers was enunciated by the 
Department’s policy statement in 1979 (Finding 13) and subsequently 
described in these words: 


The more closely the conduct strikes to the policies of the Federal 
Meat Inspection Act, the more likely it alone will support a 
determination of unfitness regardless of the mitigating facts present. 
Utica Packing Co. v. Block, id. at 79. 


See also Wyszynski Provision Co., Inc. v. Secretary of Agriculture, id. at 364. 
Commentary on the Department’s principle has been expressed, as follows: 


As stated in my Decision and Order on Remand * * * ['*] the 
circuit court’s ruling will be followed only in cases in which an appeal 
lies to the Sixth Circuit (slip op. at 15). However, until the matter is 
definitively decided, after deciding the case on the basis of the per se 
rule set forth above, the ALJ’s should, and the Judicial Officer will, by 
way of dicta, indicate what weight is attached to the mitigating 
circumstances, and whether the respondent would be regarded as unfit 
if the mitigating circumstances were regarded as relevant. 


* * * 


Utica Packing Co., 44 Agric. Dec. 2724, 2734, (1982). 
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As stated in the Judicial Officer’s Decision and Order on Remand 
in Utica (slip op. at 15), until this issue is definitively resolved, 
mitigating evidence should be received and considered in all cases. 
The only difference in treatment will be that in cases in which an 
appeal does not lie to the Sixth Circuit, the ALJ’s and the Judicial 
Officer will decide cases involving convictions for bribery and related 
offenses under the per se rule, and indicate their views as to mitigating 
circumstances by way of dicta. However, in cases where an appeal lies 
to the Sixth Circuit, the per se rule will not be used by the ALJ’s and 
the Judicial Officer. Great American Veal Co., Inc., id. at 1850-51, 
(1986). 


The application of so-called per se rules is not an unnoticed legal 
phenomena, nor a prohibited procedure, for it has obtained a durable history. 
Northern Pacific Railway Co. v. U.S., 356 U.S. 1, 5 (1950), 78 S.Ct. 514, 518, 
2 L.Ed 2d 545, 549. The Congress has proscribed certain categories of 
commercial conduct which are destructive and egregious, either because of the 
pernicious effects which flow from their performance, or because of direct 
debilitations. These prohibitions are variously expressed and, for example, 
annul agreements between manufacturers and their retailers to restrict sales 
territories, U.S. v. Arnold Schwinn & Co., 388 U.S. 365 (1967), 87 S.Ct. 1856, 
18 L.Ed. 2d 1249; or to fix prices, Albrecht v. Herald Co., 390 U.S. 145 (1968), 
88 S.Ct. 869, 19 L.Ed. 2d 998, rehearing denied, 390 U.S. 1018; U.S. v. 
McKesson & Robbins, Inc., 351 U.S. 305, (1956), 76 S.Ct. 937, 100 L.Ed. 1209. 
Further, the Congress did not intend that those responsible for the 
performance of these untoward deeds, enjoy exculpation based upon the 
reasonableness of the deeds within the context of competitive stimulation or 
upon the motives or personal history of the actuators. International Salt Co. 
v. U.S., 332 U.S. 392, 396-97 (1947), 68 S.Ct. 12, 92 L.Ed. 20; Fashion 
Originator’s Guild v. U.S., 312 U.S. 457, 467-8 (1941), 61 S.Ct. 703, 85 L.Ed. 
949; U.S. v. Socony-Vacuum Oil Co., 310 U.S. 150, 227-29 (1940), 60 S.Ct. 811, 
84 L.Ed. 1129. 

While not every felony conviction renders a recipient unfit for inspection 
services, Wyszynski Provision Co. v. Secretary of Agriculture, id. at 364; Toscony 
Provision Co. v. Block, id. at 321, Norwich Beef Co., id. at 394, the Federal 
Meat Inspection Act, as presently addressed, expresses a clear mandate which 
urges a per se approach to the preservation of a wholesome meat distribution 
system. The facts of this case indicate that Mr. Sacks’ bribes, and subsequent 
fraud, in fact directly impugned the grading process of the Department and 
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thereby introduced other packers and graders to the same self-serving 
destruction. The evidence offered to mitigate the impact of the felonies, 
instead of achieving that purpose, highlights the grave danger which their 
perpetration obtained. Mr. Sacks’ belief that bribes were a necessary part of 
the meat business, did not threaten one box, or one truckload, or one railcar 
of beef, but rather the entire regulated meat industry. Hence, it is an 
apparent conclusion that Mr. Sacks’ conduct could not be considered as that 
which would be required of a reasonable or prudent man, nor could any meat 
packer employing him be considered anything but unfit to operate in the 
industry. "The court can find no fault with that logic, which equates lack of 
integrity and dependability with unfitness to engage in a business requiring 
inspection." Norwich Beef Co. v. Bergland, [No. H-79-210] (D. Conn. Feb. 6, 
1981) (unpublished), appeal dismissed [, No. 81-6080] (2d Cir. Jan. 22, 1982), 
cited in Great American Veal Co., Inc., id. at 1798, 1807. 

Counsel’s argument that any hearing, and particularly that held in this 
matter, which could result in the application of a per se rule of law is rejected. 
Counsel appear to contend that a hearing convened to receive evidence 
relevant to the possible application of such a rule, would, in some manner, 
prevent the introduction of all relevant evidence. In fact, this did not occur 


for the administrative law judge stated during the first moments of the first 


day of the hearing: ".. . it is my intention to . . . permit counsel to proceed 
with the introduction of their proof as they best see fit... ." (TR, p. 15) 
Thereafter, counsel did offer evidence which was received into this record 
relevant to a position that Mr. Sacks’ personal reputation and mitigating 
circumstances should exculpate respondent. See for example TR, pp. 139- 
173; RX 2-9. The rejection herein of that position is scant reason to suggest 
that respondent did not receive a fair hearing or that the administrative law 
judge’s independence has been thwarted. This initial decision does indeed 
reflect the consideration of all facts relative to fitness of respondent” to 
participate in the meat packing industry, circumstances offered in mitigation 
of the felonious behavior, which circumstances enhance the conclusion that 
respondent is indeed unfit to participate in the industry, and the personal 
character of Mr. Seymour Sacks, with the result that the following conclusion 
is reached requiring the entry of orders withdrawing the Department’s 
inspection and grading services from respondent. 


"Rach applicant for inspection will be held responsible for compliance with the Act and the 
regulations in this subchapter if inspection is granted." 9 C.F.R. § 304.1(b). 
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Conclusion 


Windy City Meat Company, Inc., is unfit to receive Federal meat and 
poultry inspection, and Federal grading and acceptance services required and 
provided under the Acts and regulations identified herein. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ correctly decided this case in accordance with well established 
precedent. The felony convictions of Seymour Sacks strike at the heart of the 
Federal programs to assure a safe and wholesome product, properly graded. 
The ALJ properly determined that even if all of the mitigating circumstances 
presented by respondent at the hearing are considered, respondent is still, 
nonetheless, unfit to engage in any business requiring inspection services and 
unfit to receive Federal meat grading and acceptance services. 

For the foregoing reasons, the following order should be issued. 


Order 


Inspection services as required pursuant to the Federal Meat Inspection 
Act (FMIA), and the Poultry Products Inspection Act (PPIA), are 
immediately and indefinitely withdrawn from and denied to respondent, its 
officers, directors, employees, successors, assigns and affiliates, directly or 
through any corporate or other device, or any establishment where respondent 
has authority with respect to the establishment, or with respect to any 
livestock or product(s) in which respondent has a contract or other financial 
interest. 

Further, the benefits of meat grading and acceptance services, as described 
by the Agricultural Marketing Act (AMA) are immediately withdrawn and 
denied for a 10-year period to respondent, its officers, directors, employees, 
successors, assigns and affiliates, directly or through any corporate or other 
device, or any establishment where respondent has authority with respect to 
the establishment, or with respect to any livestock or product(s) in which 
respondent has a contract or other financial interest. 

This order shall become effective on the 30th day after service of this 
order on respondent. 
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In re: COUNTRY BUTCHER, INC., JAMES TENNEFOSS, STANLEY 
GRYZBOWSKI, and COUNTRY MEATS, INC. 

FMIA Docket Nos. 89-4 and 89-9 and PPIA Docket No. 89-4. 

Order Granting Complainant’s Motion To Dismiss filed March 14, 1990. 


Christine M. O’Leary, for Complainant. 
Respondents, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Based upon Complainant’s statement that pursuit of this matter is no 
longer deemed necessary to effectuate the purposes of the Acts and the 
regulations promulgated thereunder, Complainant’s motion to dismiss these 
proceedings is granted. 


In re: SIXTY-SIX PACKING CO., INC. 
FMIA Docket No. 79. 
Amended Decision and Order filed May 23, 1990. 


Darlene Bolinger, for Complainant. 
Dean E. Borden, Tucumcari, NM, for Respondent. 
Amended Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is an administrative proceeding for the modification of the Decision 
and Order, hereinafter referred to as Order, issued on June 12, 1984, in the 
administrative proceeding for the withdrawal of federal meat inspection 
services provided to respondent under the Federal Meat Inspection Act (21 
U'S.C. §§ 601 et seg.) hereinafter referred to as the Act. The Order withheld 
and denied inspection service to the respondent, its affiliates, partners, 
successors, and assigns directly or through any corporate device for so long as 
Mr. James Henry "Jimmy" Leonard was employed by or had access to the 
premises of the official establishment. The Order also provided that in the 
event Mr. "Jimmy" Leonard received treatment and counseling for his alcohol 
problem and could in the future furnish proof that he had been without a beer 
or other alcoholic beverage for at least a year, respondent could make 
application to the Regional Director of FSIS and, upon the concurrence of 
appropriate FSIS officials, the Order could then be modified. Based on 
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respondent’s request filed on May 8, 1990, for modification of the Order and 
the attached proof of changed circumstances, the parties to this action are in 
agreement that the Order should be modified as set forth below. 


Order 


Inspection services under Title I of the FMIA are withdrawn from 
Respondent, its owners, officers, directors, partners, successors, assigns and 
affiliates, directly or through any corporate device, for an indefinite period 
beginning on the effective date of this order. Said withdrawal of inspection 
services shall be suspended and held in abeyance for so long as, in addition 
to all other requirements of inspection, the conditions set forth herein below 
are met. 


1. Upon issuance of this order, Respondent shall assure that Mr. James 
Henry "Jimmy" Leonard does not forcibly assault, resist, oppose, impede, 
intimidate, or interfere with any USDA inspection personnel while engaged 
in or on account of the performance of his or her official duties at Sixty-Six 
Packing Co., Inc., its successors, affiliates and assigns. 


2. The provisions of paragraph (1) shall be applicable for an indefinite 
period. If a violation of paragraph (1) occurs, the Administrator shall have 
the right to summarily withdraw inspection services for an indefinite period 
upon a determination by the Assistant Deputy Administrator, Compliance 
Program, of a violation of said paragraph. A summary withdrawal of 
inspection service shall be subject to Respondent’s right to request an 
expedited hearing on the violations alleged. 


3. Moreover, nothing in this order shall preclude the referral of any such 
violation to the Department of Justice for possible criminal or civil 
proceedings. Also, nothing in this order shall preclude the Administrator 
from taking appropriate administrative action under 9 C.F.R. §§ 335.1 et seq. 
of the regulations. 


If any provision of this Order is declared invalid, such declaration shall not 
affect the validity of any other provision herein. 


Copies of this Amended Decision and Order shall be served upon the 
parties and become final and effective immediately upon service, unless either 
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party appeals the Amended Decision and Order to the Judicial Officer in the 
manner specified in 7 C.F.R. § 1.145 within thirty (30) days after receiving 
service. 

[This Amended Decision and Order became final May 29, 1990.-Editor.] 





CONSENT DECISIONS 


(Not published herein.-Editor) 


AGRICULTURAL MARKETING AGREEMENT ACT 
Del Rio Nut Company. AMAA Docket No. 90-1. 4/19/90. 


Gold Hill Nut Company. AMAA Docket No. 90-3. 4/24/90. 


ANIMAL QUARANTINE AND RELATED LAWS 
Georgetown Commission Company. A.Q. Docket No. 280. 2/26/90. 


Gene Reynolds and Joseph Matthew Pantalion. A.Q. Docket No. 89-30. 
3/15/90. 


Johnny Slover d/b/a T&J Livestock, T&J Cattle Co. and T&J Farms, 
Southeastern Livestock Co., Dr. O.W. Adams, Lynn LaPlant and Harry S. 
Peeler. A.Q. Docket No. 89-45. 3/15/90. 

James Cardinal. A.Q. Docket No. 89-13. 3/16/90. 


Darrell Wessels. A.Q. Docket No. 89-64. 4/10/90. 


Charles J. Puff, High Adventure Ranch, Inc., and Robert Boese, Rodney 
Boese and Grant Boese d/b/a 3-B Cattle. A.Q. Docket No. 89-56. 4/25/90. 


Dean Reed, A.Q. Docket No. 89-60. 4/25/90. 


Wayne May, d/b/a Brownwood Cattle Auction. A.Q. Docket No. 88-29. 
5/9/90. 


Dairy Farm Leasing Company. A.Q. Docket No. 90-4. 5/18/90. 
Roger Hansen. A.Q. Docket No. 90-17. 6/6/90. 


John H. Watson. A.Q. Docket No.90-2. 6/7/90. 
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Stokes and Brogden Stockyard, Inc. A.Q. Docket No. 89-46. 6/19/90. 


ANIMAL WELFARE ACT 
Ronald Wagner and Jeri Wagner. AWA Docket No. 90-7. 
Dora Mae Dale. AWA Docket No. 90-3. 1/10/90. 
Raden Keene, Jr. AWA Docket No. 90-10. 2/6/90. 


Willard M. Lambert and Victoria Frankiewicz. AWA Docket No. 90-14. 
2/9/90. 


St. Luke’s Hospital of Kansas City. AWA Docket No. 90-8. 2/26/90. 
Norden Laboratories, Inc. AWA Docket No. 90-5. 3/9/90. 


Grace M. Singleton, d/b/a Ray Singleton and Company. AWA Docket No. 
89-5. 3/29/90. 


Jan Hunholz. AWA Docket No. 88-21. 4/10/90. 


Edward Fabry, d/b/a Fab Labs. AWA Docket No. 433. 5/23/90. 


Rudolph Vrana and Helena Vrana. AWA Docket No. 90-16. 5/24/90. 
Northwest Airlines, Inc. AWA Docket No. 90-9. 5/29/90. 

Barbara Vrana. AWA Docket No. 90-16. 6/6/90. 

James E. Lea and Helen Lea. AWA Docket No. 353. 6/18/90. 


John D. Rodenberg. AWA Docket No. 88-23. 6/19/90. 


EGG PRODUCTS INSPECTION ACT 


Goldenarea Egg Corporation. EPIA Docket No. 89-01. 1/25/90. 





CONSENT DECISION 


HORSE PROTECTION ACT 
William S. Warr. HPA Docket Nos. 88-54 and 90-1. 1/5/90. 
Johnnie J. Zeller and Jo Ann Zeller. HPA Docket No. 90-7. 1/11/90. 
Travis Bowen. HPA Docket No. 90-5. 1/25/90. 
Charles Roach. HPA Docket No. 90-16. 2/9/90. 


Thomas C. Jones, and Kimberly Jones. HPA Docket No. 90-4. 2/23/90. 


Finney Weaver and Gerald Grizzell. HPA Docket No. 90-10. 2/26/90. 


Susan Jenkinson. HPA Docket No. 88-58. 2/27/90. 

Thomas Booker. HPA Docket No. 88-23. 3/2/90. 

Aaron Witherspoon. HPA Docket No. 88-23. 3/2/90. 

Alva G. Conley. HPA Docket No. 88-48. 3/14/90. 

William T. Burton. HPA Docket No. 90-1. 4/10/90. 

Donald N. Sherman. HPA Docket No. 88-19. 5/11/90. 

James Wallace Brandon, Jr. HPA Docket No. 90-23. 5/29/90. 
Dennis E. Wimmer. HPA Docket No. 90-29. 6/21/90. 


Jeffery W. Byron and Billy Mansel. HPA Docket No. 90-33. 6/29/90. 


INSPECTION AND GRADING ACT 


William E. Croy and Fred A. Croy, d/b/a Tri-State Egg Products. 1&G 89-03. 
1/4/90. 





POTATO RESEARCH AND PROMOTION ACT 


Raynold Soucy, d/b/a Acadian Acres. PRPA Docket No. 90-1. 1/31/90. 


PLANT QUARANTINE ACT 
Servair Inc. P.Q. Docket No. 88-38. 1/23/90. 
Wildale Shipping Co., Ltd. P.O. Docket No. 89-47. 2/20/90. 
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